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CRIME VICTIMS CONSTITUTIONAL 
AMENDMENT 

Tuesday, September 30, 2003

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Subcommittee met, pursuant to call, at 2:07 p.m., in Room 
2141, Rayburn House Office Building, Hon. Steve Chabot [Chair-
man of the Subcommittee] presiding. 

Mr. CHABOT. The Committee will come to order. This afternoon, 
the Subcommittee on the Constitution is convening to hear testi-
mony concerning H.J. Res. 48, the Crime Victims’ Rights Amend-
ment to the United States Constitution. The purpose of the Vic-
tims’ Rights Amendment is to ensure comprehensive protection 
throughout the criminal prosecution process to victims of violent 
crime. While there are Federal and state statutes that provide pro-
tections to some victims of violent crime, not only are crime victims 
not provided comprehensive rights, but these rights are not avail-
able to all victims. 

In 1982, President Ronald Reagan convened the Presidential 
Task Force on Victims of Crimes. After holding hearings around 
the country and carefully considering the issue, the Task Force con-
cluded that the only way to fully protect crime victims’ rights was 
to amend the U.S. Constitution. 

Following this strong recommendation, crime victims’ rights ad-
vocates decided to seek constitutional protections on the state level 
before undertaking a Federal initiative. The campaign to enact pro-
tections at the state level was overwhelmingly successful. Today, 
32 states, including my home State of Ohio, have passed amend-
ments with the truly overwhelming support of voters. 

Although state amendments now extend rights to the victims of 
crime, the patchwork of protections has proven inadequate in fully 
protecting crime victims. A clear pattern has emerged in court-
houses around the country. Judges and prosecutors are reluctant to 
apply or enforce existing state laws when they are routinely chal-
lenged by criminal defendants. A study by the National Institute 
of Justice found that only 60 percent of victims are notified when 
defendants are sentenced, and only 40 percent are notified of a de-
fendant’s pretrial release. A follow-up analysis revealed that mi-
norities are the least likely to be afforded their rights as victims. 

Currently, the U.S. Constitution is completely silent on victims’ 
rights, while it speaks volumes about the rights of the accused. 
Thus, the U.S. Constitution essentially serves as a trump card for 
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those accused of committing crimes in order to keep victims from 
participating in their prosecution, or even just sitting in the court-
room during trial. 

Only an amendment to the Constitution can establish uniformity 
in the criminal justice system and ensure victims receive the jus-
tice they deserve. These strong new victims’ rights, like others 
guaranteed in our constitution, would become fundamental, and 
citizens of every state would be protected. 

Additionally, the Federal statutes are insufficient. They require 
only that best efforts are used to provide rights to victims, but vic-
tims have no recourse if they fail to receive the rights to which 
they are legally entitled. Federal statutes are also ineffective in ad-
dressing victims concerns. There are currently more than 1,500 
Federal and state statutes that are aimed at providing victims’ 
rights, and yet victim after victim is denied basic protections. 
Moreover, the rights granted by Federal statutes only apply in cer-
tain Federal proceedings. 

A constitutional amendment is absolutely needed to help facili-
tate a balance between the rights of victims and those of defend-
ants. 

I want to stress that nothing in this amendment will undermine 
or weaken the long-established rights of defendants under our Con-
stitution. A study of 36 states found that victims’ rights legislation 
had little effect on the sentencing of convicted defendants. A second 
study of judges interviewed in states with victims’ rights legislation 
indicated that courts did not unfairly favor victims over defend-
ants. The amendment will not deny defendants their rights, but 
rather grant victims’ rights that can co-exist side by side with de-
fendants’ rights. 

Crime victims deserve to be treated with dignity in our criminal 
justice system. I have introduced this legislation in the last two 
Congresses, and working with Senator Kyl and Senator Feinstein, 
I think we made great progress in raising awareness of this critical 
issue. With the strong support that we have received from Presi-
dent Bush, I am hopeful that this Congress can pass this amend-
ment and fortify an important truth, that victims must have their 
own inalienable rights under our Constitution. 

Mr. CHABOT. At this time, I would yield to the gentleman from 
New York, Mr. Nadler, for the purpose of making an opening state-
ment. 

Mr. NADLER. Thank you, Mr. Chairman. 
Today, we address the subject of great importance to every Mem-

ber of this House, the need for victims of crime to have their needs 
and concerns respected and addressed. 

As the representative for lower Manhattan, which now has the 
unwanted distinction of being the largest crime scene in American 
history, the site of the worst act of terrorism and mass murder ever 
on American soil, my office has had to deal with the problems of 
thousands of crime victims in the wake of the World Trade Center 
attack. New Yorkers are certainly not strangers to crime and its 
impact, but we also know what it takes to provide genuine assist-
ance to crime victims and their families. 

People need counseling, they need financial assistance to relocate 
or to get on with their lives, more businesses need assistance if 
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they have been victims to stay on their feet. Families that have lost 
their bread-winner need help with their future. Crime victims also 
need to see the guilty parties punished and to be reassured that 
neither they nor anyone else will have to fear further victimization 
by that individual. 

Yet, I have serious concerns about this proposed constitutional 
amendment. It appears that it will do more to obstruct the wheels 
of justice than to provide victims with the assistance they need to 
put their lives back together. It will certainly spark extensive liti-
gation in our already overburdened criminal justice system, which 
will only lead to either worse plea bargains than we have today 
and to more criminals getting out with lighter sentences as the sys-
tem is further overwhelmed. And it may provide an opportunity for 
people who do not have the best of motives to cause terrible trouble 
in prosecutions. 

If we want to get serious about helping victims, there are ways 
this Committee in particular can provide victims and their families 
with real rather than symbolic help. We could, for example, this 
Congress could, for example, fully fund Federal programs to aid 
crime victims, which we have certainly neglected to do. We could 
provide assistance to Federal and state prosecutors to enforce exist-
ing law, which we are doing increasingly less and less. There are 
many other things we could do, but we have a duty to do the job 
and to do it right. 

Constitutional amendments may make for great headlines, but I 
do not believe this is the answer. If anything, it will only make 
things worse for victims. It will not provide them with the assist-
ance they need, but it will interfere with prosecutions as many 
prosecutors have told us. 

Letting criminals go free is not the way to help victims of crime. 
Allowing criminals to game the system as this proposal would do 
is not the way to help victims of crime. Lying to crime victims and 
stonewalling any assistance to them is not the way to help victims 
of crime. Playing constitutional convention will certainly not help 
victims of crime. 

I have another objection. This Congress, or at least this Com-
mittee, the majority of it, seems slap-happy with constitutional 
amendments. Constitutional amendments, we must have consid-
ered eight or nine of them in this session of Congress compared to 
20—what is it, 25 or 26 in the last 200 years, and only 16 since 
the Bill of Rights? 27. Fine. 17 since the Bill of Rights, and one of 
them to repeal a former one. So really only 15 new ones that are 
still in effect in 200 years. 

The fact is that this amendment would override the rights of 
states. It is another example of saying to the states, we know best 
and we are going to implement a uniform standard in a place 
where we shouldn’t do that. 

There are plenty of laws to help victims. Perhaps there should 
be other laws. If the problem—the Chairman said there are 1,500 
laws. Well, maybe the problem is enforcement. A constitutional 
amendment is no more self-enforcing than is a statute. If you have 
1,500 laws and it is not helping, 1,501, even if one of them is in 
the Constitution, is not likely to help with those having—especially 
if the problem is lack of enforcement or perhaps lack of funding. 
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So in addition to which, of course, this amendment—we have 200 
years of statutes and case laws that seek to balance the rights of 
defendants and victims. And in one sense, the key, of course, to our 
constitutional system is that a person is presumed innocent until 
proven guilty, and must be given every opportunity and cannot—
and we must demand that the state prove his guilt or her guilt. In 
some ways, this amendment would make that more difficult and 
would lead to the conviction in some cases of innocent persons, 
more than happens now. 

We know from DNA evidence that it happens now too often, but 
this would increase it. And we should not juxtapose rights of vic-
tims not against rights of criminals but against rights of defend-
ants who may not be criminals, who may be innocent. And we don’t 
want in the name of helping victims to increasingly convict the in-
nocent or make it harder to show innocence as this amendment 
would tend to do. 

So, it is not necessary because there are many ways of helping 
victims, much of them involving enforcement of existing laws or 
funding existing laws without getting into the dangers of hinging 
prosecution—not hinging, hurting prosecutions—hindering prosecu-
tions as this would do in many cases, or of unhinging constitutional 
rights that defendants who may be innocent must have. 

So I think this is a misguided attempt to deal with a problem 
that it wouldn’t deal with; that it would, in some ways, worsen, 
when there are much simpler ways of dealing with that problem. 
And I hope that this hearing may elucidate some of those problems. 
Thank you, Mr. Chairman. 

Mr. CHABOT. Thank you. The gentleman’s time has expired. 
Would any other panel members like to make an opening state-
ment? 

Mr. King from Iowa. 
Mr. KING. Thank you, Mr. Chairman. I would just take this op-

portunity to say a few words about my overall philosophy on crime 
victims and victims’ rights to put some perspective, I guess, 
through my eyes. And that is, that I look at the victims’ rights or 
the lack of victims’ rights within our laws to be a legacy from the 
old English common-law, where it was the crime against the crown 
rather than the person. And when we set up our system in this 
country, we simply substituted the state in place of the crown, so 
now the crime is committed against the state. 

And if you have ever been a crime victim and sat in a courtroom 
during prosecution and heard the statement, this is a case of the 
State versus John Doe, whomever the perpetrator might be. And 
as a crime victim, you realize you are left out of this equation, and 
you are wondering how is it that you are going to contribute to that 
and how are you going to provide for—how are you going to con-
tribute to justice, how are you going to obtain justice when you are 
really not technically in the equation? 

So I go back to also a philosophy here where we have left the 
crime victims out in the open. And I recall a study, and this is a 
pretty dusty recollection so it is open to being corrected. The study 
I recall is a 1995 Cato study. It cost at that time, to their analysis, 
$18,000 a year to keep a criminal incarcerated. And they quantified 
each crime, murder, rape, violence, and they put dollar figures on 
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it. Now, no crime victim would ever submit to that crime for those 
dollars, but it was actual loss of income and actual medical ex-
penses. And totalled up, that criminal that you can lock up for 
$18,000 was committing, if turned loose, on average, $444,000 in 
damage to society every single year. And so I looked at that equa-
tion, and I thought, well, if we can lock him up for 18,000, and if 
we turn him loose and it cost us $444,000, why do we have such 
trouble figuring out what to do here, and why do we have such 
trouble providing the resources to provide the penitentiaries nec-
essary to protect the innocent people from the criminals? 

And, of course, the answer to that question in its final analysis 
is, the taxpayer and the state was not paying the price for that 
crime, it was the victim. The victim was paying that price in great 
huge whopping chunks of their lives, their fortune, their earning—
their income earning potential, and the psychology and their very 
psychological well-being. Victims pay the price way out of propor-
tion, and yet they are not in the equation the way they should be. 
And I suggest that we incrementally take a look at victims’ rights 
for that reason and begin to reevaluate how we view the victim in 
this equation. 

So, right now I think that we disrespect and we disregard crime 
victims as part of this equation, and I am for opening this up and 
starting to move it in the direction where the state and the crime 
victim have something to say about how we adjudicate these crimes 
and about the punishment and about restitution in particular. So 
I welcome this constitutional amendment. I think it is a start in 
the right direction, it recognizes crime victims, and I will be here 
supporting it. I am very interested in your testimony. 

Thank you very much, Mr. Chairman. 
Mr. CHABOT. Thank you. Mr. King, before you yield back your 

time, would you yield to me for a moment? 
Mr. KING. I would be happy to. 
Mr. CHABOT. Thank you. 
I just wanted to respond to the Ranking Member’s criticism rel-

ative to slap-happy about constitutional amendments. And there 
are several constitutional amendments which we have considered. 
I would dispute that the Congress is slap-happy about it, though. 
I mean, there is one that I would certainly agree on, and that is 
that we ought to have a balanced budget constitutional amend-
ment, which you and I would disagree on. This is another one that 
I support. The only other one I can think that we have had recently 
that has been brought to the Committee was by a Democrat, and 
it was Brian Baird’s proposal about continuity of Congress, and 
that is one that I oppose. 

So I think that that should always be a last resort, to amend the 
Constitution. This is one particular instance where I think it is ap-
propriate because the defendants, the accused, their rights are 
clearly mentioned right in the U.S. Constitution: right to have an 
attorney, right to not have to self-incriminate, right to have wit-
nesses compelled, and others. But there is not one mention of the 
victims, the person that has actually been injured, in the Constitu-
tion. And when the Constitution and some state statute or Federal 
statute come into conflict, which oftentimes happens, the Constitu-
tion is going to trump it every time. And this is a way for us to 
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put victims on an equal playing field with those that have victim-
ized them, the defendant. And so this is one constitutional amend-
ment that I support. There may be others, but I don’t think we 
have had a whole slew of them here. 

So I thank the gentleman for yielding. And my time has expired. 
Do any other Members——

Mr. NADLER. Mr. Chairman. 
Mr. CHABOT. Yes. 
Mr. NADLER. Can I comment on that briefly? 
Mr. CHABOT. Absolutely. The gentleman is recognized. 
Mr. NADLER. Just a list of constitutional amendments, without 

going into the merits or demerits of them to show, you know, the—
we have had in the last couple of years, in the last few years we 
have had the balanced budget amendment. 

Mr. CHABOT. You said the last few years; I thought you said this 
Congress. You are talking about the entire Congress? 

Mr. NADLER. The last few years. I don’t particularly care if it is 
this Congress or the last one. But this Committee, we have consid-
ered the balanced budget amendment, the victims’ rights amend-
ment, the flag burning amendment, the tax limitation amendment, 
the term limits amendment. What else did we have? The school 
prayer amendment. I am just saying, you know, without going 
through the merits of any of these—most of which I think lack 
merit—this Constitution has been amended 15 times since the Bill 
of Rights in 1791, and we have had 6 or 7 fairly seriously consid-
ered just in the last few years. And that is what I meant by slap-
happy. Most of these things either can be dealt with by laws or 
whatever, and we should be very loathe—we don’t want the United 
States Constitution to look like the Constitution of the State of 
New York or most other constitutions which are 2,000 pages long 
and amended five times a decade, and no one has any idea what 
is in it and are very rigid. 

The Federal Constitution has served us well, and it should be 
amended only with utmost necessity, even though I am going to in-
troduce a constitutional amendment, which I think is an utmost 
necessity, but it should be considered very carefully and only if we 
decide it is an utmost necessity should we do that. And without 
getting into the merits——

Mr. CHABOT. Would the gentleman yield for a minute? 
Mr. NADLER. Yes. Do you want to ask me what my amendment 

is going to be? 
Mr. CHABOT. No, I don’t. But just taking one of those, for exam-

ple. Oftentimes, it is because the Supreme Court has left the legis-
lative branch of the government no option other than a constitu-
tional amendment, such as the flag, where we passed a law pro-
tecting the flag and the Supreme Court strikes down the law; the 
only way you can do it is to amend the Constitution. 

Mr. NADLER. Well, reclaiming my time. That is precisely the 
problem. The Supreme Court is the final arbiter, Mr. Hostettler, to 
the contrary, notwithstanding, of what the Constitution means, at 
least has been since Marbury v. Madison in 1803. And we should 
not amend or attempt to amend the Constitution every time the 
Supreme Court comes down with a decision we don’t like. Some 
people don’t like the school prayer decision or the flag burning deci-
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sion. I don’t like the limitations on the rights of Congress on the 
commerce clause. I didn’t like the decision throwing out the gun-
free schools or the Religious Freedom Restoration Act. I don’t intro-
duce a constitutional amendment every time there is a Supreme 
Court decision I don’t agree with. Hopefully, with greater wisdom, 
different appointments, maybe the Supreme Court will change. You 
can’t amend the Constitution all the time, period. 

Mr. CHABOT. Would the gentleman yield for just one final point? 
Our Founding Fathers made it very difficult to be successful in 
amending the Constitution. It takes two-thirds in the House, two-
thirds in the Senate, and three-fourths of the state legislatures. 
And that is why it only has been amended, other than the first 10 
Bill of Rights, 17 times. And, as you indicated correctly, one time 
to reverse another decision, that was Prohibition. 

Mr. NADLER. Only 15 that worked. 
Mr. CHABOT. Yes. So it is a difficult process that it has to go 

through. But ultimately, when somebody proposes that, if it has 
enough support, then this is the Committee that deals with it, and 
that is why we are here. 

Mr. NADLER. Reclaiming my time. I agree with that. I would sim-
ply say—it is difficult, and properly so. I would simply say that we 
should be a little more circumspect and a little more reluctant to 
propose constitutional amendments. Occasionally there are worthy 
proposals and so forth. But not every disagreement with the Su-
preme Court should elicit a debate to amend the Constitution. 

Mr. KING. If I might. 
Mr. CHABOT. The gentleman is granted an additional two min-

utes if he will yield to the gentleman from Iowa. 
Mr. KING. We kind of started out on my time, so I just had to 

interject here that I would submit that the Supreme Court has de 
facto amended the Constitution many times over the decades, and 
that is what brings us to this. 

Mr. NADLER. Well, let me just reply to that, if I may, reclaiming 
my time. Everybody thinks, when the Supreme Court comes down 
with a decision they don’t agree with, that they have amended the 
Constitution. I think in the case of Bush v. Gore, they butchered 
the Constitution. Lots of people have opinions that every time that 
the Supreme Court amended the Constitution, legislators, et 
cetera, that is what politics is about, differences of opinion. 

Again, I don’t think it is right to try to amend the Constitution 
every time we think the Supreme Court has done it. We should re-
serve that for the most serious times. That is all I am saying. 

Mr. CHABOT. And I think protecting victims is one of those seri-
ous times. 

The gentleman from Virginia, Mr. Scott, is recognized for an 
opening statement if he would like to do so. 

Mr. SCOTT. Thank you, Mr. Chairman. 
I would just like to ask the witnesses to address a couple of ques-

tions. One would be, what in H.J. Res. 48 cannot be done by stat-
ute? The resolution itself says that you can protect the rights of 
victims of violent crime without denying the constitutional rights 
of those accused of victimizing them. So what is the barrier? Basi-
cally, I don’t see any barrier. The only barrier to passing more 
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rights is, in fact, the right of the accused. So what in the resolution 
cannot be done by statute? 

The other is the adverse effect this might have on prosecution. 
The gentleman from Iowa, I think in his remarks, suggested that 
we want to increase the rate of convictions, whether this might in-
crease or decrease the rate of convictions. 

And, finally, what recourse might you have at the end if your 
rights are, in fact, violated? The Chairman indicated that state 
statutes and constitutions have no recourse. Well, this, in fact, de-
nies recourse, money damages or a new trial. Those would be re-
courses for violation of rights. Exactly how would you enforce your 
rights if they are, in fact, abridged? 

Thank you, Mr. Chairman. I yield back. 
Mr. CHABOT. Thank you. 
Would the gentleman from Michigan like to make an opening 

statement? 
Mr. CONYERS. Yes, Chairman Chabot, I would. 
Mr. CHABOT. The gentleman is recognized for five minutes. 
Mr. CONYERS. And I thank you for calling the hearing, and I 

commend our witnesses, General Counsel Twist, Director Beloof, 
Mr. Orenstein, and Mrs. Nolan. You may think that you are the 
Committee and that we are the witnesses so far, the way this is 
going, but it is you that we have come to hear. But we have not 
had a chance to talk about this issue formally among ourselves, 
and that is what this period of the hearing is for. 

I think you are to be congratulated for showing your concern 
about the victims and what happens to these people in the criminal 
justice system. Frequently, victims of crime and the families be-
come lost in the process. And when it happens, they are not just 
only victimized by the acts of violence, which causes their trial, but 
they become victimized a second time by sometimes an uncaring 
and insensitive court or prosecutors or criminal justice system 
itself. So I come to this hearing with a belief that victims and their 
families should be able to present in the courtroom, that they 
should be able to participate in various stages of the criminal jus-
tice process, that they should be entitled to timely notification of 
parole, of early release, or escape, and they are entitled, the victims 
and their family, to a timely trial. 

Now, the question then arises, is whether there is a necessity to 
constitutionalize these rights. And we are faced with the fact that 
the Supreme Court has left us no precedent that holds that any of 
these rights are impeded by current constitutional precedent or 
doctrine. 

We are also confronted with the fact that mandating that the vic-
tims or their families have the right to participate and possibly 
block plea agreements could result not only in the prosecutor’s 
workload, but make it far more difficult to use plea bargaining 
when they are appropriate. And the speedy trial provisions, as 
much as I am for speedy trials, could force a case to come before 
the court before one side or the other is fully prepared. 

And I would like to leave you with the weight of our good friend, 
Chief Justice Rehnquist, with whom I only met last week as a pre-
rogative conferred upon the Ranking Member and Chairman of 
both the Judiciary Committee and the House and the Senate. And 
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he reminds me that the judicial conference has recently taken a po-
sition in favor of making provisions for victims’ rights by statute 
rather than by constitutional amendment; that this would have the 
virtue of making any provision in the bill which appeared mistaken 
by hindsight to be amended by a simple act of Congress. And so 
I am happy to listen to the various views that this distinguished 
panel of witnesses will present to us this afternoon. 

Thank you, Mr. Chairman. 
Mr. CHABOT. Thank you. The gentleman’s time has expired. 
The gentleman from New York is granted a minute. 
Mr. NADLER. Thank you. I have just reread for the first time in 

a year this amendment, and a couple questions come to my mind. 
I would ask the witnesses to try to address them. 

Section 2 of the amendment, I am trying to decide if this is to-
tally meaningless or if it is harmful, and I would appreciate if the 
witnesses would address how these rights: The victim shall have 
the right to reasonable timely and notice of public receipt of any—
to various—no one can object to that. But how do you enforce the 
right to an adjudicative decision that duly considers various things? 
I make a decision; you don’t think I duly considered it properly. 
How is that enforced? Question number one. 

And question number two—and especially when the next sen-
tence says: These rights shall not be restricted except when and to 
the degree dictated by a substantial interest in public safety or the 
administration of criminal justice. Who decides that and balances 
that? 

And lastly, it says: Congress shall have power to enforce by ap-
propriate legislation the provisions of this article. As I read this, 
I am very tempted to the conclusion that section 2 sounds very nice 
but really doesn’t do anything at all, and that the only really sub-
stantive thing in this amendment is section 4, which says Congress 
shall have the power to enforce by appropriate legislation the pro-
visions of this article. And that what that really does is to give 
Congress the power in essence to rewrite to its heart’s content the 
criminal justice procedure acts of all the states. To what extent is 
that conclusion right or wrong? And why is it necessary to do that? 
And to what extent is section 2 actually enforceable? How do you 
enforce it? What does it do that current laws don’t do, if anything? 
Those are my questions. 

Mr. CHABOT. The gentleman’s time has expired. 
I would like to introduce the panel now. And let me make one 

statement before I introduce the individual members. You have 
been peppered with a number of questions here, and my guess is 
that you probably prepared testimony to give before this Com-
mittee, and you only have five minutes to do that. If you answered 
half the questions that have been asked, you wouldn’t get your 
statements out. After you have given your statements, you will 
have the opportunity then, each Member up here will have five 
minutes to ask you questions. You are free to address any of the 
questions that may have been asked of you already in your state-
ment, but if you do, you may run out of time and not say what you 
really came here to say. So I will leave that to your discretion. 

Our first witness will be Steven J. Twist. From 1978 through 
1999, Mr. Twist served as the Chief Assistant Attorney General for 
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the State of Arizona. Mr. Twist founded the first state attorney 
general based victims witness program and authored the Arizona 
constitutional Victims’ Bill of Rights. Mr. Twist has successfully 
worked with states across the country to draft and pass state con-
stitutional amendments, and worked with Harvard law professor 
Lawrence Tribe and the Justice Department to draft the current 
Federal Victims’ Rights Amendment. 

Mr. Twist serves as Assistant General Counsel for the VLAP 
Corporation, and on the Steering Committee for the National Vic-
tims’ Rights Constitutional Amendment Network. And we welcome 
you here this afternoon, Mr. Twist. 

Our second witness will be Douglas Beloof, Executive Director of 
the National Crime Victim Law Institute housed at the Lewis & 
Clark Law School. He has been a prosecutor and a criminal defense 
attorney, and director of the Multnomah County Victims Assistance 
Program. Professor Beloof has lectured at national conferences on 
victims in the criminal justice system, and is the author of the 
books Victims in Criminal Procedure, and The Third Model of 
Criminal Process, The Victim Participation Model, about civil lib-
erties for crime victims. And we welcome you here this afternoon, 
Mr. Beloof. 

Our next witness James Orenstein, a partner in the New York 
City office of Baker and Hostetler. Prior to joining the firm, Mr. 
Orenstein served as an Assistant U.S. Attorney for the Eastern 
District of New York. From 1996 to 1998, he served as a Special 
Attorney to the U.S. Attorney General, and was a prosecutor at the 
Timothy McVeigh and Terry Nichols cases. From 1998 to 1999, Mr. 
Orenstein served in the Office of Legal Counsel. In 1999, Mr. 
Orenstein was appointed an Associate Deputy Attorney General, 
and served in that position until early 2001. Mr. Orenstein is an 
adjunct law professor at the New York University and Fordham 
School of Law, and we welcome you here this afternoon, Mr. 
Orenstein. 

And our final witness is Sharon Nolan. Sharon is the mother of 
Shannon Marie Nolan-Broe and the grandmother of unborn Alex-
andra Jordan who were both brutally murdered by Shannon’s hus-
band on September 7th, 2001. Since her daughter was murdered, 
Sharon and her husband, L.C., speak on behalf of parents of mur-
dered children and for the YWCA, for Women Helping Women, the 
Talbert House, the University of Cincinnati, and the local police de-
partment hoping to educate others about domestic violence and vic-
tims’ rights. And we especially welcome you here this afternoon, 
Mrs. Nolan. 

And each of the witnesses will have five minutes to testify. 
As you know, we have a lighting system there. The yellow light 

will let you know when you have one minute left, so if you can 
wrap up during that time; when the red light comes on, we would 
appreciate you terminating your testimony as close to that time as 
possible. 

Mr. CHABOT. And we will start with you this afternoon, Mr. 
Twist. 
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STATEMENT OF STEVEN TWIST, GENERAL COUNSEL, 
NATIONAL VICTIMS CONSTITUTIONAL AMENDMENT PROJECT 

Mr. TWIST. Good afternoon, Mr. Chairman, and Members. Mr. 
Chairman, first to you, thank you for holding this hearing and for 
your continuing leadership in our quest for justice and fair and 
equal rights for crime victims. We hope this hearing will lead 
quickly to a markup and Full Committee action on the resolution. 
My full testimony has been submitted, and I would ask that it be 
included in your record. 

Mr. CHABOT. Without objection. 
Mr. TWIST. This afternoon, I would like to address our critics, 

those opposed to victims’ rights. Of course, those critics never 
admit to being against victims’ rights; indeed, they are all for them, 
just not for rights that are meaningful and enforceable and na-
tional and secured from legislative whim by the United States Con-
stitution and established as a birthright for every American. They 
are all for victims’ rights, as has been famously said by our col-
league, Steve Derene from Wisconsin, as long as they are cheap, 
meaningless, and unenforceable. Opponents say victims’ rights 
don’t need to be in the Constitution; that statutes are sufficient. In 
effect, that separate and unequal status for crime victims is, well, 
just fine. 

Mr. Chairman, the critics are wrong. As Professor Larry Tribe of 
Harvard has said, the rights we seek, ‘‘are the very kinds of rights 
with which our Constitution is typically and properly concerned, 
rights of individuals to participate in all those government proc-
esses that strongly affect their lives.’’

Not one of our opponents would ever suggest that defendants’ 
rights don’t need to be in the Constitution. Why do they insist on 
second-class status for crime victims? The threat of the loss of lib-
erty or even life which a defendant may face is not a sufficient rea-
son to denigrate the rights of victims, although our opponents say 
that it is. But rights are not a zero sum game, and the extension 
of the civil liberties we propose do not abridge the rights of the ac-
cused. The right to notice of proceedings does not. The right not to 
be excluded from proceedings does not. The right to be heard, a 
voice, not a veto on matters, does not abridge the rights of a de-
fendant. The right to have safety, unreasonable delay, and restitu-
tion duly considered does not affect the rights of the offender. The 
right to standing to enforce these rights does not. These simple yet 
profoundly important rights of participation do not abridge the 
rights of the accused, period. 

Our opponents say the amendment will hamper law enforcement. 
Perhaps the best judge of that is law enforcement itself. Forty-
three of the state Attorneys General, the International Association 
of Chiefs of Police, the National Association of Police Organiza-
tions, the American Probation and Parole Association, the Amer-
ican Correctional Association, the National Troopers Coalition, the 
California Correctional Peace Officers Association, the California 
District Attorney’s Association, The Department of Justice all have 
endorsed the amendment. They would have not done so had the 
dire consequences which are the subject of our opponent’s specula-
tion been credible. They are not. 
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The opponents say the amendment will be costly, yet they cannot 
identify one expense that isn’t already or shouldn’t be undertaken 
by government. Surely they do not contend that victims should not 
be given notice of proceedings in their cases because it is too costly. 
Who among the opponents would offer cost as a reason to deny to 
an accused or convicted offender a right in the Constitution? Our 
opponents say that the amendment will undermine the presump-
tion of innocence, but the presumption of innocence importantly but 
simply requires the government to prove beyond a reasonable 
doubt the elements of each offense. And nothing in the amendment 
alters this fundamental principle of our justice system. 

Our opponents say the amendment will intrude upon the rights 
of the states. Of course, not one of these opponents objects to the 
fact that defendants’ rights are made applicable to every state’s 
justice system. But our federalism exists to serve liberty. When 
rights are written into the Constitution, the cause of liberty is ad-
vanced, not set back, even as those rights restrain the power of 
government. 

Mr. Chairman, no government should refuse to tell a battered 
woman when her batterer is given a release hearing or is released. 
And no battered woman should be forced by her government into 
silence on the matter of the release or her safety. No government 
should exclude the parents of a murdered child from the courtroom 
during the public trial of those accused of the murder. No govern-
ment should force a victim to stand silent during the sentencing of 
her attacker unable to offer an opinion on the appropriate sentence. 
The parent of a murdered child should never be forced by her gov-
ernment into silence when the murderer of her child is given a plea 
bargain. No government should force crime victims to endure years 
of delays without any consideration for their interests. No woman 
raped and beaten and left for dead should be ignored by her gov-
ernment when she makes a just claim for restitution from her 
attacker. No government should deny crime victims the right to 
stand in court and seek their rights. 

Mr. Chairman, over the last seven years of hearings we have pre-
sented each of these cases and many more to the Congress, and yet 
the injustice continues. It will keep mounting without congres-
sional action. We have had seven years of debating, and frankly we 
are grateful for the debates. They have clarified our cause. But now 
the time for voting has come so that no government in the future 
will be able to treat crime victims with the gross injustice that has 
come to be the sad hallmark of our current system. Thank you. 

Mr. CHABOT. Thank you very much. 
[The prepared statement of Mr. Twist follows:]
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Mr. CHABOT. Mr. Beloof. 

STATEMENT OF DOUGLAS BELOOF, DIRECTOR, NATIONAL 
CRIME VICTIM LAW INSTITUTE, LEWIS AND CLARK LAW 
SCHOOL 

Mr. BELOOF. Thank you, Mr. Chairman, honorable Members of 
the Committee. Those who are under the impression that victims’ 
rights under state constitution or statute are adequate to serve 
crime victims are misinformed. Many state appellate courts are 
corrupting state constitutional and statutory rights of crime vic-
tims. These rights were enacted because constitutional rights had 
greater promise for compliance and enforceability than preexisting 
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statutory rights. The state constitutional rights were drafted and 
enacted and mandatory terms were placed in state court bills of 
rights to ensure their status as real constitutional rights. Like 
other rights, these constitutional civil liberties should be treated by 
state appellate courts within established conventions of constitu-
tional interpretation. With the exception of a very few state courts, 
the promise of these rights is being broken and degraded. 

Because there is no higher authority in the states than the re-
spective state constitutions, the state appellate courts’ selective 
failure to apply conventional constitution analysis breaks this 
promise. Victims’ state constitutional rights in all but perhaps two 
state constitutions by their plain language are mandatory rights. 
With near uniformity, offending courts violate constitutional con-
ventions by reaching constitutional issues despite no need to do so. 
Despite plain mandatory language and placement of the rights in 
states’ respective bill of rights, rights are labeled directory and un-
enforceable. 

Where rights are correctly identified as mandatory, victims are 
erroneously found to have no standing for reasons that are con-
stitutionally unprincipled or simply wrong as a matter of law. Stat-
utory rights fair no better. 

Other jurists and scholars have also commented on the denigra-
tion of victims’ rights in state courts. Dissenting from the disas-
trous opinion by the Rhode Island Supreme Court gutting the 
Rhode Island constitution victims’ rights amendment, Justice Flan-
ders had it right when he dissented, ‘‘By means of the court’s deci-
sion in this case, the constitutional right of crime victims to ad-
dress the court before sentencing of the criminal who injured them, 
‘regarding the impact which the perpetrators conduct has had upon 
the victim,’ has been judicially emasculated.’’

As a result, a right under our Constitution declared to be essen-
tial and unquestionable has been rendered nonessential and ques-
tionable. A right that our Constitution decrees us to be established, 
maintained, and preserved has been disestablished, dismembered, 
and disserved. And a right that our Constitution proclaims to be 
of paramount obligation in all judicial proceedings has been judi-
cially subordinated to a vision of legislative hegemony over the pro-
tection of constitutional rights. More troubling still are similarly 
unprincipled decisions concerning victims’ rights where there is no 
dissent at all. 

No less constitutional scholar than Lawrence Tribe has also ob-
served the state judicial destruction of state-based victims’ rights. 
In his testimony, his most recent testimony to the Senate by letter 
to Senators Kyl and Feinstein, Professor Tribe, who argued for 
Gore, I believe in that case Mr. Nadler mentioned, writes about the 
outcome of a statutory victims law in the case of Hagan v. Com-
monwealth. The Supreme Court’s ruling on this case left the victim 
a quintessential outsider to the state system of criminal prevention 
and punishment. If this remarkable failure of justice represented 
a wild aberration perpetrated by a state that had not incorporated 
the rights of victims into its laws, then it would prove little stand-
ing alone about the need to write in to the United States Constitu-
tion a national commitment to the rights of victims. 
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1 Arizona and Utah are the only states in which the state supreme courts have clearly en-
forced victims rights as mandatory and enabled rights where enforcement of the right was 
sought by a victim of crime. 

2 Alabama appears to have a unique way of numbering sequentially constitutional amend-
ments. 

3 16 Am Jur Sec. 98, p. 486. 

Sadly, however, the failure of justice of which I write here is far 
from aberrant. It represents but the visible tip of an enormous ice-
berg of indifference toward those whose rights ought finally to be 
given formal Federal recognition. 

As wrongheaded as these court opinions are, there is no author-
ity beyond these state supreme courts which can rectify their error. 
As a practical matter, the most effective step is to refer to the 
states to the proposed victims’ rights amendment to the U.S. Con-
stitution. There is little concern that the United States Supreme 
Court would denigrate this Federal amendment once enacted. The 
Supreme Court is attuned to the concept of victim harm originating 
in the criminal act, the potential for further harm from the crimi-
nal process, and the inclusion of victim participation in states’ 
criminal proceeding as they have demonstrated in a variety of 
cases. 

I would like to read perhaps the most significant statement to 
prove this point, which is in testimony from 1996 by Ellen 
Greenlee, president of the National Legal Aid and Defender Asso-
ciation, who bluntly and revealingly told Congress that the state 
victims’ amendments ‘‘so far have been treated as mere statements 
of principle that victims ought to be included and consulted more 
by prosecutors in court. A state constitution is far easier to ignore 
than the Federal one.’’

While 33—my time is up, Mr. Chairman. Thank you. 
Mr. CHABOT. Thank you very much. And we may get to you in 

questions that can get you to what you may not have covered. 
[The prepared statement of Mr. Beloof follows:]

PREPARED STATEMENT OF PROFESSOR DOUGLAS E. BELOOF 

Those who are under the impression that victims’ rights under state constitution 
or statute are adequate are mis-informed. Many state appellate courts are cor-
rupting state constitutional and statutory rights of crime victims. These rights were 
enacted because constitutional rights had greater promise for compliance and en-
force-ability than pre-existing statutory rights. The state constitutional rights were 
drafted and enacted in mandatory terms and placed in state court bills of rights to 
ensure their status as ‘‘real’’ constitutional rights. Like other rights, these constitu-
tional civil liberties should be treated by appellate courts within established conven-
tions of constitutional interpretation. With the exception of a few state courts,1 the 
promise of these rights is being broken and the rights degraded. 

Conventional constitutional analysis reveals that case-law has debased both vic-
tims’ constitutional rights and the rule of constitutional law. Because there is no 
higher authority in the states than their respective constitutions, the states appel-
late courts’ selective failure to use 

conventional constitutional analysis breaks the promise of crime victims’ state 
constitutional rights. 

With the exception of Alabama,2 all the states with a victims’ rights amendment 
have placed it in the states respective Bill of Rights. In many states the victims’ 
rights and criminal defendants’ rights are in the same section of the state constitu-
tion, but listed as separate subsections. In other states the rights are listed sepa-
rately. In conventional constitutional analysis, placement of rights in a Bill of 
Rights ‘‘ . . . are usually considered self executing . . .’’3 Thus, for example, civil 
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4 Davis v. Superior Court, 7 Cal. App.4th 1008, 9 Cal. Rptr. 209 (5th Dist.1992); 
5 Sheilds v. Gerhart, 163 Vt. 219, 658 A 2d 924 (1995). 
6 Sykes v. Superior Ct. Of Orqange County, 9 Cal. 3d 83, 106 Cal. Rptr. 786, 507 P2d 96(1973). 
7 16 Am Jur. 2d Sec. 100, p. 488(string citing cases) 
8 California passed the first victims Constitutional Amendment in 1982. 
9 N.J. Const. Art. I, Sec. 42 (‘‘A victim of crime shall be treated with . . .,’’ ‘‘shall be entitled 

to those rights and remedies as are provided by the legislature . . .’’ The New Jersey courts 
have interpreted legislation deriving from this to create . . .; Va. Const. Art. I, Sec. 8-a Victims 
‘‘as the General Assembly may be accorded rights . . .’’ ‘‘. . . These rights may include the fol-
lowing:[listing rights].’’ Virginia has interpreted these rights as . . . . 

10 16 Am Jur. 2d. Const. Law, p 485–86, Sec. 97. 
11 Alaska Const. Art I, Sec. 24 (‘‘Shall have the following rights . . .’’); Colorado Const. Art. 

II (‘‘ . . ., shall have the right to . . .’’);California Const. Art. I Sec. 28 (‘‘ . . . shall have the 
right . . .’’); Conn. Const. (‘‘shall have the following rights’’); Ill. Const. Art I, Sec. 8.1 (‘‘Crime 
victims, . . ., shall have the following rights’’); Ind. Const. Art I Sec. 13 (‘‘Victims of Crime, . . ., 
shall have the right to’’); Ks. Const. Art. 15 Sec. 15 Victims of crime, . . ., shall be entitled to 
certain basic rights . . .’’); La. Const. Art. I, Sec. 25 (‘‘shall be treated with,’’ ‘‘shall be informed 
of the rights,’’ ‘‘shall have the right to’’); Mi. Const. Art. I, Sec. 24 (1) (‘‘Crime victims, . . ., shall 
have the following rights’’); Mississippi Const. Art. 3, Sec. 26A (victims of crime, . . ., shall have 
the right to . . .’’); Missouri Const. Art. I, Sec. 32 (‘‘Crime Victims, . . ., shall have the fol-
lowing rights . . .’’); Neb. Const. Art. I, Sec. 28 (A victim of crime, . . ., . . . shall have: The 
right’’); Nevada Const. Art. I, Sec. 8(2) (The legislature shall provide by law for the rights of 
victims of crime, personally or through a representative, to be . . .’’); Ohio Const. Art. I Sec. 
10a (‘‘shall be accorded rights to’’); N. M. Const. (‘‘A victim of . . . [listing specific crimes] . . . 
shall have the following rights’’); R.I. Const. Art. I, Sec. 23 (A citim of crime, as a matter of 
right, shall be treated’’ ‘‘Such person shall be entitled to receive’’ ‘‘shall have the right to’’); Wi. 
Const. Art I, Sec. 9m (‘‘This state shall treat crime victims,’’ ‘‘This state shall ensure that crime 
victims have all of the following privileges and protections’’). 

12 Arizona Const. Art. II, Sec. 2.1 (‘‘ . . . a victim of crime has a right . . .’’); Id. Const. Art. 
I, Sec. 22 (‘‘A crime victim, . . ., has the following rights’’); Ok Const. Art. 2 Sec. 34(A) ‘‘The 
victim . . . has the right to’’); S.C. Const. Art. I, Sec. 24 (‘‘victims of crime have a right to’’); 
Texas Const. Art. I sec. 30 (‘‘a victim of crime has the following rights’’); Utah Const. Art. I, 
Sec.28 (‘‘victims of crime have these rights’’) 

13 Alabama Const. Amend. No 557 (‘‘Crime victims are entitled to the right to . . .’’); Fla. 
Const. Art. I, Sec. 16 (‘‘are entitled to the right to’’); N.C. Const. Art. I, Sec. 37 (‘‘Victims of 
crime, . . ., shall be entitled to the following basic rights’’); Tenn. Const. Art I Sec. 35 (‘‘victims 
shall be entitled to the following basic rights’’). 

14 Or. Const. Art. I, Sec. 42 (‘‘The following rights are hereby granted to victims’’); Wa. Const. 
Art. I Sec. 35(‘‘‘victims of crime are hereby granted the following basic and fundamental rights’’). 

15 Md. Const. Art. 47. 
16 Am Jur 
17 16 Am Jur 2d Sec. 104, p.492. 
18 Comment, State Constitutions’ Remedy Guarantee Provisions Provide More than Mere ‘‘Lip 

Service’’ to Rendering Justice. 16 Tol. L.Rev. 585 (1985) 

liberties of privacy,4 freedom of speech and religion,5 Speedy trial 6 are considered 
self-executing. Furthermore, modern State Constitutions ‘‘have been drafted with 
the presumption that they are self executing.’’7 Because all Victims’ State constitu-
tional rights amendments are ‘‘modern’’ the presumption is that they are all self-
executing.8 

Victims state constitutional rights, in all but perhaps two state constitutions,9 by 
their plain language are mandatory rights. The mandatory nature of a constitu-
tional right is made clear by the use of the word ‘‘shall.’’10 The phrase ‘‘shall have 
the following rights,’’ or similar language, is present in seventeen states’ victims 
constitutional rights provisions.11 Other state constitutions use slightly different 
mandatory language to the same effect. Five states provide that victims ‘‘has a 
right’’ or ‘‘have rights.’’12 Four states provide that victims ‘‘are entitled to rights.’’13 
Two states ‘‘grant’’ victims’ rights.14 One state has mandatory language with condi-
tions on notice of the rights. The Maryland constitution states that ‘‘shall have the 
right to be informed . . . and if practicable, to be notified of [listing rights].’’15 

Most state constitutions are silent about what remedies are appropriate. The ab-
sence of specific remedies ‘‘is not necessarily an indication that it was not intended 
to be self-executing.’’16 The maxim . . . where there is a right there is a remedy 
is as old as the law itself . . . and ‘‘tends to tip the balance in favor of vindicating 
constitutional rights, . . . 17 This has been true despite the fact that most states 
have a provision that rights shall have remedies. 18 Moreover, civil rights within 
bills of rights written as mandatory rights, typically leave to the courts, as final ar-
biters of constitutions, to determine what should be appropriate remedies. 

With near uniformity, offending state courts violate constitutional conventions by 
reaching constitutional issues despite no need to reach it. Eg., State v. Holt, 874 
P.2d 1183 (Kan. 1994); Bandoni v. State, 715 A2d 580 (RI. 1998); Dix v Superior 
Court, 53 Cal.3d 442, 807 P2d 1063 (Cal. 1991) Despite plain mandatory language, 
and placement of the rights in state’s respective Bills of rights, rights are labeled 
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‘‘directory’’ and unenforceable. Eg., Bandoni v. State, 785 A2d 580 (RI. 1998); People 
v Super, Ct. (Thompson), 154 Cal. App. 3d 319, 202 Cal. Rptr. 585 (2d. Dist. Cal. 
App. 1984); Dix v Superior Court 53 Cal.3d 442, 807 P2d 1063 (Cal. 1991); State 
v. Holt, 844 P.2d 1183 (1994) Where rights are correctly identified by courts as man-
datory, victims are erroneously found to have no standing for reasons that are con-
stitutionally unprincipled or simply wrong as a matter of law. Offending courts deny 
standing to exercise and enforce victims rights because: victims are not full or 
harmed parties; victims have no interest in a criminal case; victims have no interest 
in punishment; victims lose their rights at the conclusion of a criminal proceeding; 
victims’ were indirectly deprived of their right (People v Pfieffer, 523 NW2d 640 
(Mich. App. 1994);specific remedial provisions are not expressly articulated in the 
bill of rights itself, Bandoni, supra; Holt, supra People v Super, Ct. (Thompson), 154 
Cal. App. 3d 319, 202 Cal. Rptr. 585 (2d. Dist. Cal. App. 1984);. the potential for 
prosecutors’ unethical manipulation of the rights. People v. Pfeiffer, 207 Mich. App., 
151, 523 NW2d 640(1994). 

Statutory rights fare no better. Eg., Hagen v. Commonwealth, 772 NE.2d 32 
(Mass. 2002) (victims do not have standing); Gansz v. People, 888 P2d 256 (Colo 
1985) (victims are not a party because they suffer no injury in fact); Kehoe v State, 
1992 Westlaw 141156 (Tex App. 1992)(unpublished opinion)(Statutory victims right 
to be present not enforceable). 

Other jurists and scholars have also commented on the denigration of victims’ 
rights in state courts. Dissenting from the disastrous opinion by the Rhode Island 
Supreme Court gutting the Rhode Island constitution victims rights amendment, 
Justice Flanders has it right when he dissented:

By means of the Court’s decision in this case the constitutional right of 
crime victims to address the court before sentencing of the criminal who in-
jured them ‘‘regarding the impact which the perpetrator’s conduct has had 
upon the victim,’’ has been judicially emasculated. As a result, a right that 
our Constitution declares to be ‘‘essential and unquestionable,’’ has been 
rendered nonessential and questionable; a right that our Constitution de-
crees is to be ‘‘established, maintained, and preserved,’’ has been disestab-
lished, dismembered, and disserved; and a right that our Constitution pro-
claims to be ‘‘of paramount obligation in all * * * judicial * * * proceedings,’’ 
has been judicially subordinated to a vision of legislative hegemony over the 
protection of constitutional rights. And I especially regret that Rhode Is-
land’s Supreme Court, charged by the Constitution to say what that law is, 
to be the guardian of our constitutional rights, and to uphold these para-
mount provisions in all judicial proceedings, has relegated itself to the side-
lines in this case when it comes to enforcing the State’s Constitution. In-
stead of functioning as a key player in the protection of constitutional 
rights, the Court has withdrawn from the field to cower in the shadows of 
its intended constitutional role. Instead of serving as ‘‘an impenetrable bul-
wark against every assumption of power in the Legislative or Executive * 
* * [and] resist[ing] every encroachment upon rights expressly stipulated 
for in the Constitution by the declaration of rights,’’ the Court has allowed 
itself to become a penetrable bullseye for those who would shoot down 
crime victims’ constitutional right. Instead of independently enforcing and 
protecting these constitutional rights against all violations (whether they 
come from within or without the government), the Court has consigned the 
Judiciary in this constitutional case to serving as the liveried footservants 
of the General Assembly, waiting for some sign on high that it is permis-
sible for this Court to enforce the constitutional rights that are so dear to 
the People of this State but which, says the majority, this Court is power-
less to uphold without express legislative authorization to do so. I emphati-
cally disagree with this shrunken and withered vision of judicial power, re-
sponsibility, and independence. Bandoni v. State, 715 A2d 580, 60 (R.I. 
1998)(Flanders, J., dissenting)( footnotes omitted).

More troubling still are similarly unprincipled decisions concerning victims rights 
where there is no dissent at all. 

No less a constitutional scholar than Laurence Tribe has observed the state judi-
cial destruction of state-based victim laws. In his testimony to the Senate, Professor 
Tribe writes about the outcome of the statutory case of Hagen v. Commonwealth, 
772 NE.2d 32 (Mass. 2002) in his home state supreme court of Massachusetts:

A case argued in Spring 2002 in the Supreme Judicial Court of Massachu-
setts, in which a woman was brutally raped a decade and a half ago but 
in which the man who was convicted and sentenced to a long prison term 
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19 461 U.S. 1, 14–15 (1982). 
20 Payne, 501 U.S. at 818 (quoting Booth v. Maryland, 482 U.S. 496, 504 (1987) (internal 

quotation marks omitted)). 
21 523 U.S. 538 (1998). 
22 Id. at 556 (quoting Herrera v. Collins, 506 U.S. 390, 421 (1993) (O’Connor, J., concurring)) 

(emphasis added) (citation omitted). 

had yet to serve a single day of that sentence, helps make the point that 
the legal system does not do well by victims even in the many states that, 
on paper, are committed to the protection of victims’ rights. Despite the 
Massachusetts Victims’ Bill of Rights, solemnly enacted by the legislature 
to include an explicit right on the part of the victim to a ‘‘prompt disposi-
tion’’ of the case in which he or she was victimized, the Massachusetts At-
torney General, who had yet to take the simple step of seeking the incarcer-
ation of the convicted criminal pending his on-again, off-again motion for 
a new trial - a motion that had not been ruled on during the 15 years that 
this convicted rapist had been on the streets - took the position that the 
victim of the rape did not even have legal standing to appear in the courts 
of this state, through counsel, to challenge the state’s astonishing failure to 
put her rapist in prison to begin serving the term to which he was sen-
tenced so long ago. And the Supreme Judicial Court’s ruling on the case left 
the victim a quintessential outsider to the State’s system of criminal pre-
vention and punishment.
If this remarkable failure of justice represented a wild aberration, per-
petrated by a state that had not incorporated the rights of victims into its 
laws, then it would prove little, standing alone, about the need to write into 
the United States Constitution a national commitment to the rights of vic-
tims. Sadly, however, the failure of justice of which I write here is far from 
aberrant. It represents but the visible tip of an enormous iceberg of indiffer-
ence toward those whose rights ought finally to be given formal federal rec-
ognition. Professor Laurence Tribe, Letter of April 8, 2003 to United States 
Senators Dianne Feinstein and Jon Kyl in Support of the Crime Victims 
Rights Amendment, S.J. Res 1.

As wrongheaded as these court opinions and others measured by conventional 
constitutional analysis are, there is no authority beyond these State Supreme 
Courts which can rectify the error. As a practical matter, the most effective next 
step is to refer to the states the proposed Victims’ Rights Amendment to the United 
States Constitution. 

There is little concern that the United States Supreme Court would denigrate this 
federal Victims Rights Amendment one enacted. The Supreme Court, attuned to the 
concept of victim harm originating in the criminal act, the potential for further 
harm from the criminal process, and the inclusion of victim participation in the 
states’ criminal proceedings, has shown increasing respect for the legitimate inter-
ests of crime victims. In Morris v. Slappy, 461 U.S. 1, 103 S. Ct. 160 (1983) the 
court recognized that a criminal defendant’s rights should not be applied in a man-
ner that unnecessarily harms the crime victim.19 For example, according to the 
Court in Payne v Tennessee, 501 U.S. 808, 111 S. Ct. 2597 (1991) a murdered per-
son is a ‘‘uniquely individual human being’’ for sentencing purposes.20 Recently, the 
Supreme Court embraced the legitimacy of victim harm in the capital case of 
Calderon v. Thompson, 523 U.S. 538 11 S. Ct. 1489 (1998).21 In Calderon, the Court 
addressed the seemingly endless delay in the post- conviction process, explaining 
that to unsettle expectations in the execution of moral judgment ‘‘is to inflict a pro-
found injury to the ‘powerful and legitimate interest in punishing the guilty,’ an in-
terest shared by the State and the victims of crime alike.’’22 Closely related to this 
interest is the victim’s interest in the imposition of an appropriate punishment. 

While 33 states have victims’ rights amendments, and all have statutes, the les-
son learned by reviewing state judicial opinions where victims attempt to enforce 
law is that by no means do state constitutional Amendments or statutes creating 
victims rights ensure that these same rights will be upheld as mandatory and en-
forceable by state supreme courts. The most effective solution remaining is this fed-
eral amendment, (HJ Res 48; SJ Res 1) which, extended to the states through the 
Fourteenth Amendment, would ensure adherence to victims rights by state courts. 
It is my hope that those of you on this Honorable Committee will support this essen-
tial Amendment in a spirit of bipartisanship.

Mr. CHABOT. Mr. Orenstein, you are recognized for five minutes. 
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STATEMENT OF JAMES ORENSTEIN 
Mr. ORENSTEIN. Mr. Chairman, Members, thank you for inviting 

me here today. As a federal prosecutor for most of my career, I 
have been privileged to work closely with a number of crime vic-
tims as well as talented lawyers on all sides of this issue to make 
sure that any victims’ rights amendment will provide real relief for 
victims of violent crimes without jeopardizing law enforcement. It 
may be possible to do both, but there are better solutions that do 
not carry the severe risks to law enforcement inherent in amending 
the Constitution. In particular, the current bill will, in some cases, 
sacrifice the effective prosecution of criminals to achieve little or 
nothing for their victims. 

In the last 20 years, Congress has enacted many statutes that 
improve victims’ rights in the criminal justice system. One of them, 
the Victims’ Rights Clarification Act, effectively addressed the 
problem of victim exclusion in the courtroom in the Oklahoma City 
bombing case. As a result of that statute, no victim was excluded 
from testifying at the penalty hearing on the basis of having 
watched the trial. 

More importantly, in considering whether the amendment before 
you is necessary and effective, you should know that Judge 
Matsch’s actions after the enactment of that statute would likely 
have been exactly the same if this amendment had been in effect. 

In addition to federal legislation, every single state has enacted 
its own victims’ rights laws. The only thing lacking is uniformity 
in the states’ adoption of the full range of protections that this body 
has provided and consistent enforcement of the laws that they have 
passed. As a result, the main benefit to be gained by this amend-
ment is not the elimination of injustices that its supporters have 
described. Most of those injustices are either already violations of 
existing laws and therefore would not be cured by this amendment, 
or are beyond the reach of an amendment that promises not to 
deny the historic protections of the Bill of Rights. Instead, the lim-
ited benefit would be uniformity in the states gained only by allow-
ing Congress to mandate changes in state justice systems. 

The same result, however, could likely be achieved without a 
Constitutional amendment through the use of Federal spending 
power to give states proper incentives to meet uniform national 
standards. Spending legislation can attack the problem where it 
truly lies, by prompting all states to have the same basic protec-
tions for crime victims and by fostering the training and sensitivity 
that is so desperately needed to have existing laws achieve their 
potential. But unlike using the Constitution to achieve uniformity 
carries the risk of irremediable problems for law enforcement. 

I want to stress that in my view, the potential risks to law en-
forcement are not the result of simply recognizing the legal rights 
of victims. Prosecution efforts are more effective if victims are regu-
larly consulted during the course of the case. Some prosecutors un-
fortunately reflexively discount that. I had a conversation recently 
with a current prosecutor who opposed this amendment because of 
the role it would give victims in the system. And that attitude, 
which is all too often reflected in prosecutors and judges failing to 
enforce existing laws, is something that can and should be cor-
rected by promoting better training and enforcement. But increas-



72

ing victim participation is not the basis of my concern about this 
amendment. Instead, I am concerned largely about the fact that 
there are many cases where the victim of one crime is the offender 
in another. And in those cases, this amendment could harm law en-
forcement. 

For example, when a mob soldier decides to testify for the gov-
ernment, premature disclosure of his cooperation can lead to his 
murder and compromise the investigation. Under this amendment, 
such disclosures could easily come from victims who are more sym-
pathetic to the criminals than to the government. When John 
Gotti’s underboss decided to cooperate, he initially remained in jail 
with Gotti, and he was at grave risk if his cooperation became 
known. I was the prosecutor in that case. Luckily, that didn’t hap-
pen. But the victims who would have been covered by this amend-
ment had it been in effect at the time, relatives of gangsters whom 
Gotti had told his underboss to murder, would almost certainly 
have notified Gotti if they could have done so. 

I have heard supporters of this amendment answer that this 
problem can be solved simply by closing a cooperator’s guilty plea 
to the public, but the Constitution already makes it extraordinarily 
difficult to do that. As a result, the need for discretion is usually 
handled by scheduling a guilty plea like that at a time when no-
body is likely to be there, not by shutting the courtroom. But that 
kind of pragmatic problem solving won’t work under this amend-
ment. 

The risk to law enforcement comes not from giving rights to 
crime victims—we should be doing that—but rather from using the 
Constitution. 

There are two basic ways this bill could cause more problems 
than using legislation. First, by not adequately allowing for appro-
priate exceptions; and, second, by delaying and complicating trials. 
And I have explained in my written statement how both kinds of 
problems can arise from the wording of the current bill. But beyond 
such wording issues, some problems are created by the very fact 
that, contrary to the claims of some supporters, the current version 
of this amendment discards some very carefully crafted language 
that was the product of years of debate and reflection and that the 
Senate Judiciary Committee approved when it reported favorably 
on a prior version. 

Our criminal justice system has done much in recent years to im-
prove the way it treats victims of crime, and it has much yet to do. 
If you really want to help crime victims, there is a bill in the Sen-
ate now pending, the Crime Victims’ Assistance Act, that is a good 
example of legislation that you should pass regardless of whether 
you also amend the Constitution. But by embracing that approach 
now, you may well find that there is no need to risk the potential 
harm to law enforcement inherent in what Chairman Chabot called 
the last resort, amending the Constitution. 

We must never lose sight of the fact that the single best way that 
prosecutors and police can help crime victims is to ensure the cap-
ture, conviction, and punishment of criminals. 

In my position as a former prosecutor, the proposed constitu-
tional amendment achieves the goal of national uniformity for vic-
tims rights only by jeopardizing law enforcement. By doing so it ill-
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1 The views expressed herein are mine alone.
2 At the Senate Judiciary Committee’s hearing on the proposed amendment earlier this year, 

Mr. Twist grossly distorted my reference to ‘‘marginal and possibly illusory procedural improve-
ments’’ by asserting that it shows I would arrogate to myself the power to decide for bereaved 
parents ‘‘how important it is for them to be in the courtroom during the trial of their son’s mur-
derer. I don’t want to decide for her, and I don’t want my government, in an exercise of hideous 
paternalism, to decide for her.’’

Such criticism misses the mark in several important ways. First, I do assume that it is su-
premely important for such victims to attend trials and obtain other protections already written 
into state and federal law - I simply doubt that the proposed amendment will advance either 
that interest in particular or the overall interest of crime victims in general to see their victim-
izers brought to justice. To the extent that the addition of laws can advance those interests, 
I believe a more nuanced statutory approach can do so more effectively. 

Second, my point is quite plainly that the amendment may prove to be illusory in that it will 
accomplish little if anything for victims who suffer unwarranted indignities such as being ex-
cluded from trials. Under current laws such victims are generally denied the rights this amend-
ment would establish only if granting such rights would somehow violate the defendant’s exist-
ing Constitutional rights or, more likely, if judges and prosecutors are failing to observe existing 
legal duties and to work hard to protect victims. The former will be a rare or non-existent occur-
rence, but one that the amendment would not affect under the apparently intended meaning 
of Section 1. The latter represents a failure of education and sensitivity that cannot be combated 
through the ratification of a constitutional amendment - but which spending legislation can 
ameliorate by directly promoting better training. 

Third, the need to make choices about the scope of victims’ rights is inherent in the task of 
crafting an amendment that would establish such rights. As a result, even proponents of the 
proposed amendment are quite properly willing to make the kinds of choices for victims that 
Mr. Twist scorns as ‘‘hideously paternalistic.’’ For example, applying Mr. Twist’s reasoning 
would lead to the conclusion that proponents of this amendment - which explicitly protects only 
victims of ‘‘violent’’ crimes - are willing to decide that attending an accused offender’s trial is 
important for the victims of a minor assault who sustained no injury, but not important for vic-
tims who lose their retirement plans or life savings in a non-violent fraud scheme. Such a facile 
charge would be as unfair to the supporters of an amendment who seek to strike the right bal-
ance of interests for crime victims and law enforcement as Mr. Twist’s statement is to opponents 
who share the same goal but believe that the current bill strikes the wrong balance.

serves the crime victims whose rights and needs we all want to 
protect. 

Thank you. 
[The prepared statement of Mr. Orenstein follows:]

PREPARED STATEMENT OF JAMES ORENSTEIN 

I. INTRODUCTION

Mr. Chairman, distinguished Members of the Committee, thank you for inviting 
me to appear before you today.1 It is an honor to have a chance to speak with you 
about a matter as fundamentally important as our Constitution, and to address two 
issues that mean a great deal to me: the rights of crime victims and the effective 
enforcement of criminal law. As a federal prosecutor for most of my career, I have 
been privileged to work closely with a number of crime victims, including those 
harmed by one of the worst crimes in our Nation’s history. I have also been privi-
leged to spend considerable time working with talented people on all sides of the 
issue to make sure that any Victims’ Rights Amendment to the Constitution would 
provide real relief for victims of violent crimes without jeopardizing law enforce-
ment. I think it may be possible to do both, but I also believe that there are better 
solutions that do not carry the severe risks to law enforcement inherent in using 
the Constitution to address the problem. In particular, I believe that the current 
language of the Victims’ Rights Amendment - language that differs in significant re-
spects from the carefully crafted Amendment that came very close to passage in the 
106th Congress - will in some cases sacrifice the effective prosecution of violent of-
fenders to achieve marginal and possibly illusory procedural improvements for their 
victims.2 

I am currently an attorney in private practice in New York City and an adjunct 
professor at the law schools of Fordham University and New York University. From 
February 1990 until June 2001, I served in the United States Department of Justice 
as an Assistant United States Attorney for the Eastern District of New York. For 
most of that time, I was assigned to the office’s Organized Crime and Racketeering 
Section, eventually serving as its Deputy Chief. While a member of that section, I 
prosecuted a number of complex cases against members and associates of La Cosa 
Nostra, including the successful prosecution of John Gotti, the Boss of the Gambino 
Organized Crime Family. 
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3 One of those statutes - the Victims’ Rights Clarification Act of 1997, 18 U.S.C. § 3510 - effec-
tively addressed one of the problems often cited by supporters of this bill as showing the need 
for a constitutional amendment: the decision by the trial judge in the Oklahoma City bombing 
case to exclude from the courtroom any victim who wished to testify at the penalty phase. As 
a result of the 1997 law, no victim was excluded from testifying at the defendants’ penalty hear-
ing on the basis of having attended earlier proceedings. Further, the trial judge’s conduct of the 
case following enactment of that statute - including his voir dire of prospective victim witnesses 
and his decision to exclude the testimony of one child victim because its admission would have 
violated the defendant’s right to due process - would almost certainly have been exactly the 
same even if the proposed amendment had been in effect at the time. 

In 1996, at the request of the Attorney General, I temporarily transferred to Den-
ver to serve as one of the prosecutors in the Oklahoma City bombing case. I re-
mained in Denver for 18 months to prosecute the trials of both Timothy McVeigh 
and Terry Nichols, and then returned in the Spring of 2001 to represent the govern-
ment when McVeigh sought to delay his execution on the basis of the belated disclo-
sure of certain documents. As a member of the OKBOMB task force, I learned first-
hand about the many difficulties and frustrations that victims of violent crimes face 
in our justice system, and I also learned how critically important it is for prosecu-
tors and law enforcement agents to zealously protect the interests of crime victims 
while prosecuting the offenders. 

From 1998 to 2001 I served on temporary work details at Justice Department 
headquarters in Washington, D.C., first as an attorney-adviser in the Office of Legal 
Counsel, and later as an Associate Deputy Attorney General. In both positions I was 
a member of a group that worked extensively with sponsors and other supporters 
of previous versions of the Victims’ Rights Amendment. Our goal in doing so was 
to ensure that if the Amendment were ratified, it would provide real and enforceable 
rights to crime victims while at the same time preserving our constitutional heritage 
and - most important from my perspective as a prosecutor - maintaining the ability 
of law enforcement authorities to serve victims in the single best way they can: by 
securing the apprehension and punishment of the victimizers.

II. THE ARGUMENT FOR A CONSTITUTIONAL AMENDMENT: ALLOWING 
CONGRESS TO LEGISLATE FOR THE STATES TO ACHIEVE A UNIFORM 
NATIONAL STANDARD

I have no doubt that law enforcement authorities have historically been far too 
slow in realizing how important it is to protect the interests of crime victims as in-
vestigations and prosecutions. Twenty-one years ago, when President Reagan re-
ceived the Final Report from the President’s Task Force on Victims of Crime, courts, 
prosecutors and law enforcement officers too often ignored or too easily dismissed 
the legitimate interests of crime victims. Since then, Congress, the State legislatures 
and federal and state law enforcement agencies have made great improvements in 
official laws and policies. Further, thanks largely to effective advocacy by groups 
representing the victims of crime, officers, prosecutors and judges are much more 
sensitive now than they were two decades ago to the needless slights our criminal 
justice system can thoughtlessly impose, and are generally doing better in making 
sure that the system does not victimize people a second time. But despite such im-
provements, there is more that can and should be done. 

Amending the Constitution to achieve that goal has both risks and benefits, and 
given the difficulty of curing any unintended adverse consequences, it should prop-
erly be considered only as a last resort. Given the legislative progress of the last 
twenty years, the principal benefit of an Amendment would be the empowerment 
of Congress to impose uniform national standards on the States. Congress has en-
acted a wide variety of statutes that protect crime victims. These laws ensure crime 
victims’ participatory rights in the criminal justice system by making sure they are 
notified of proceedings, admitted to the courtroom and given an opportunity to be 
heard.3 They improve crime victims’ safety by providing for notification about of-
fenders’ release and escape, and by providing for protection where needed. They 
help crime victims obtain restitution from offenders and remove obstacles to collec-
tion. But these measures only apply in federal criminal cases, and cannot protect 
crime victims whose victimizers are prosecuted by State authorities. 

And while every single State has enacted its own protections for crime victims - 
32 of them by means of constitutional amendments, and the rest through legislative 
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4 Statistics about state victim protection laws are drawn from U.S. Department of Justice, Of-
fice for Victims of Crime, ‘‘Crime and Victimization in America, Statistical Overview’’ (Apr. 
2002) <http://www.ojp.usdoj.gov/ovc/ncvrw/2002/ncvrw2002—rg—3.html#legislative>.

5 Of course, Congress would not be required to use such power to bring uniformity to the 
States, but if it did not do so, the situation would be no different than under current cir-
cumstances, where congressional legislation improves procedures only in federal cases and the 
treatment of victims in other cases is left to the effective but varying protection of the respective 
States.

change - the States have not uniformly adopted the full panoply of protections that 
this body has provided to the victims of federal crimes.4 For example: 

• Although every State allows the submission of victim impact statements at 
an offender’s sentencing, only 48 States and the District of Columbia also pro-
vide for victim input at a parole hearing.

• Despite the prevalence of general victim notification procedures, only 41 
States specifically require victims to be notified of canceled or rescheduled 
hearings.

• There is a similar lack of procedural uniformity with respect to restitution: 
only 43 States allow restitution orders to be enforced in the same manner as 
civil judgments.

• Finally, while convicted sex offenders are required to register with state or 
local law enforcement in all 50 states and the District of Columbia, and all 
of those jurisdictions have laws providing for community notification of the 
release of sex offenders or allowing public access to sex offender registration, 
such notification and access procedures are not uniform.

The ratification of a federal constitutional amendment could eradicate this dis-
parity by empowering Congress to pass legislation that would override State laws 
and bring local practices into line.5 The same result, however, could likely be 
achieved through the use of the federal spending power to give States proper incen-
tives to meet uniform national standards. But unlike reliance on spending-based 
legislation, using the Constitution to achieve such uniformity carries the risk of un-
intended adverse consequences to law enforcement. 

III. THE PROPOSED AMENDMENT NEEDLESSLY UNDERMINES EFFECTIVE LAW 
ENFORCEMENT

A. Background
It is important to emphasize that the potential risks to effective law enforcement 

are not the result of giving legal rights to victims and placing corresponding respon-
sibilities on prosecutors, judges, and other governmental actors. The changes 
brought about by improved legislation in this area over the past twenty years have 
demonstrated that the criminal justice system can provide better notice, participa-
tion, protection and relief to crime victims without in any way jeopardizing the pros-
ecution of offenders. To the contrary, I strongly believe that prosecution efforts are 
generally more effective if crime victims are regularly consulted during the course 
of a case, kept informed of developments, and given an opportunity to be heard. 
There are of course occasions when such participation can harm law enforcement 
efforts, but my experience has been that most crime victims are more than willing 
to accommodate such needs if their participation is the norm rather than an after-
thought. 

In most cases, crime victims and prosecutors are natural allies: both want to se-
cure the offender’s punishment, and both are better able to work toward that result 
if the prosecutor keeps the victim notified and involved. But there are a number of 
cases - typically arising in the organized crime context and in prison settings - 
where the victim of one crime is also the offender in another, and the kind of 
participatory rights that this Amendment mandates would harm law enforcement 
efforts. 

When a mob soldier decides to cooperate with the government, he typically pleads 
guilty as part of his agreement, and in some cases then goes back to his criminal 
colleagues to collect information for the government. If his disclosure is revealed, he 
is obviously placed in great personal danger, and the government’s efforts to fight 
organized crime are compromised. Under this Amendment, such disclosures could 
easily come from crime victims who are more sympathetic to the criminals than the 
government. To illustrate that perverse kind of alliance: When I was working on the 
case against mob boss John Gotti, ten weeks before the start of trial, Gotti’s 
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6 For example, in light of the important First and Sixth Amendment interests at stage, federal 
regulations require prosecutors to secure the express permission of the Deputy Attorney General 
before seeking or even consenting to a closed court proceeding. 28 C.F.R. § 50.9(d)(1). 

7 One possible solution to the prison problem would be for Congress to exercise its enforcement 
power to exclude incarcerated offenders from the class of victims protected by the Amendment. 
Such an approach would be overbroad, and arguably inconsistent with the purpose of Section 
4, which is designed to ‘‘enforce’’ rather than restrict the Amendment. See, e.g., Saenz v. Roe, 
426 U.S. 489, 508 (1999) (‘‘Congress’ power under § 5 [of the Fourteenth Amendment], however, 
’is limited to adopting measures to enforce the guarantees of the Amendment; § 5 grants Con-
gress no power to restrict, abrogate, or dilute these guarantees.’’’) (quoting Katzenbach v. Mor-
gan, 384 U.S. 641, 651 (1966)). 

underboss, Salvatore Gravano, decided to cooperate and testify - but for weeks after 
he decided to do so he was still in a detention facility with Gotti and other criminals 
and at grave risk if his cooperation became known. Luckily, that did not happen. 
But there were clearly victims of Gravano’s crimes who would have notified Gotti 
if they could have done so. Gravano had, at Gotti’s direction, killed a number of 
other members of the Gambino Family. Shortly after Gravano’s cooperation became 
known, some of the murdered gangsters’ family members filed a civil lawsuit for 
damages against Gravano - but not Gotti - and sought to use the civil discovery pro-
cedures to collect impeaching information about Gravano before the start of Gotti’s 
trial. That their agenda was to help Gotti was demonstrated by the fact that when 
Gravano impleaded Gotti into the lawsuit, the problem disappeared. 

Some argue that this problem of victim notification of cooperation agreements in 
organized crime cases is cured by the fact that the cooperating defendant’s plea nor-
mally takes place in a non-public proceeding. While this may be true in a small 
number of cases, it is generally an unreliable solution. First, the standard for clos-
ing a public proceeding is exceptionally high, see 28 C.F.R. § 50.9, and as a result 
cooperators’ guilty pleas are rarely taken in proceedings that are formally closed to 
the public.6 Instead, it is usually necessary to take such a plea in open court and 
protect the need for secrecy by scheduling it at a time when bystanders are unlikely 
to be present and by not giving advance public notice of the plea. Such pragmatic 
problem-solving would not work under the proposed Amendment, because victims 
allied with the targets of the investigation would be entitled to notice. Second, the 
Amendment’s guarantee of the right to an adjudicative decision that considers the 
victim’s safety might make courts reluctant to release a cooperating defendant to 
gather information without hearing from victims at the bail proceeding. 

In the prison context, incarcerated offenders who assault one another may have 
little interest in working with prosecutors to promote law enforcement, but may 
have a very real and perverse interest in disrupting prison administration by insist-
ing on the fullest range of victim services that the courts will make available. If, 
as discussed below, the current language of the Amendment creates a right to be 
present in court proceedings involving the crime, or at a minimum to be heard oral-
ly at some such proceedings, prison administrators will be faced with the Hobson’s 
choice between cost- and labor-intensive measures to afford incarcerated victims 
their participatory rights and foregoing the prosecution of offenses within prison 
walls. Either choice could undermine orderly prison administration and the safety 
of corrections officers.7 

The risk to law enforcement thus arises not from the substantive rights accorded 
to crime victims, but rather from the use of the Constitution to recognize those 
rights. As discussed below, there are two basic ways in which the Victims’ Rights 
Amendment, as currently drafted, could undermine the prosecution and punishment 
of offenders: first, it may not adequately allow for appropriate exceptions to the gen-
eral rule; and second, its provisions regarding the enforcement of victims’ rights 
may harm prosecutions by delaying and complicating criminal trials. Both types of 
problems are uniquely troublesome where the source of victims’ rights is the Con-
stitution rather than a statute, and both are exacerbated by the likely effect on the 
interpretation of this bill resulting from its differences with prior versions of the 
Amendment. I will address the general interpretive issue first and then discuss in 
turn the specific problems for law enforcement and prison administration caused by 
particular portions of the current bill. In addition, I have appended to this state-
ment my responses to written questions concerning the likely effects of the proposed 
amendment posed by Senator Leahy following the Senate Judiciary Committee’s 
hearing on the Senate Version of the proposed amendment, S.J. Res. 1, on April 8, 
2003, in the hope that it will be helpful to members of the Committee with similar 
questions.

B. Interpreting The Amendment In Light Of Its Legislative History
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8 See, e.g., Statement of Steven J. Twist, General Counsel, National Victims Constitutional 
Amendment Network, Before the Subcommittee on the Constitution, Federalism, and Property 
Rights, Committee on the Judiciary, United States Senate, in Support of S. J. Res. 1, The Crime 
Victims’ Rights Amendment at 9 (Apr. 8, 2003) (‘‘Twist Statement’’) (‘‘These efforts have pro-
duced the proposed amendment which is now before you. It is the product of quite literally seven 
years of debate and reflection. It speaks in the language of the Constitution; it has been revised 
to address concerns of critics on both the Left and the Right, while not abandoning the core 
values of the cause we serve.’’). 

9 The changes first appeared in S.J. Res. 35 of the 107th Congress, the substantive terms of 
which were identical to those of the current bill. 

Proponents of the current bill assert that it reflects years of study and debate, 
and that it embodies compromises reached after much effort by supporters and crit-
ics alike.8 As someone who was involved in those efforts, I can tell you that while 
the current bill is unquestionably the product of good-faith effort by its supporters, 
and does indeed incorporate some improvements suggested by others, it does not 
fully reflect the years of work that have gone into efforts to serve both crime victims 
and our Constitutional heritage. To the contrary, as explained below, the current 
version of the Amendment discards several important compromises that were craft-
ed in an earlier version that was endorsed by this Committee, and thereby exacer-
bates the risks to effective law enforcement. 

During the time I worked for the government, I was fortunate enough to work 
with a number of very talented and dedicated attorneys from the Justice Depart-
ment, Congress, and victims’ advocacy groups to refine the language of the Victims’ 
Rights Amendment. I became involved in the effort while an earlier version, S.J. 
Res. 44, was pending in the 105th Congress. By that time a great many issues had 
been resolved, and only a few remained. Some, though not all, potentially implicated 
very practical law enforcement concerns about the conduct of criminal trials and the 
administration of prisons. Over the course of several months, most of those remain-
ing concerns were addressed. By the time that S.J. Res. 3 of the 106th Congress 
was favorably reported by the Senate Judiciary Committee (S. Rep. 106–254, Apr. 
4, 2000 (the ‘‘Senate Report’’)), virtually every word in the bill had been crafted and 
vetted with an eye to achieving a careful balance of meaningful victims’ rights and 
the needs of law enforcement. 

Much of the language adopted in S.J. Res. 3 to address law enforcement concerns 
has been changed or deleted in the current version.9 Even if Congress were writing 
on a blank slate, I would have some concerns about some of the language in H.J. 
Res. 48. But you are not writing on a blank slate, and that fact exacerbates the po-
tential law enforcement problems created by some of the provisions of this bill. As 
you know, when legislation contains ambiguous language, most judges will resolve 
the ambiguity in part by looking at the legislative history and in part by applying 
certain assumptions about legislative intent. 

Thus, for example (and as discussed below), the remedies provision of the current 
bill no longer contains an explicit prohibition - as the earlier version of the Amend-
ment did - forbidding a court from curing a violation of a victim’s participatory 
rights by staying or continuing a trial, reopening a proceeding or invalidating a rul-
ing. If the current version of the Amendment is ratified, courts interpreting it might 
rule that this was a deliberate change and that any ambiguity on the issue must 
therefore be resolved in favor of allowing such remedies - remedies that could well 
harm the prosecution’s efforts to convict an offender.

C. Exceptions And Restrictions, And The Need For Flexibility In Law Enforce-
ment And Prison Administration

There are unquestionably times when providing victims with the substantive 
participatory rights set forth in the Amendment will be inconsistent with the inter-
ests of a successful prosecution or prison administration. For example, providing no-
tice and an opportunity to be heard with regard to the acceptance of the guilty plea 
of a potential cooperating witness - that is, a criminal who is willing to testify 
against more serious offenders in exchange for leniency - may in some cases risk 
compromising the secrecy from other offenders necessary to the successful comple-
tion of such an agreement. This is particularly true in the organized crime context, 
where the victims may themselves be members of rival criminal groups. Likewise, 
in the case of prison assaults, there may be cases where accommodating the 
participatory rights of the victim inmate will unduly disrupt the safe and orderly 
administration of the prison. I am confident that the sponsors of this bill and other 
victims’ rights advocates agree that such exceptions are appropriate. The problem 
is that the current language may not allow them.

1. The ‘‘Restrictions’’ Clause Generally
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10 Similarly, in a mass-victim case, a pragmatic decision to allow only a limited number of 
representative victims speak at a hearing would almost certainly be considered a reasonable ‘‘ex-
ception’’ to the individual victim’s right to be heard, but could not fairly be characterized as a 
mere ‘‘restriction’’ of that individually-held right.

11 See, e.g., Shaw v. Murphy, 532 U.S. 223, 229 (2001); Turner v. Safley, 482 U.S. 78, 89 
(1987). 

The current bill allows victims’ rights to be ‘‘restricted’’ ‘‘to the degree dictated by 
a substantial interest in public safety or the administration of criminal justice, or 
by compelling necessity.’’ Like its predecessor (which allowed ‘‘exceptions’’ to ‘‘be cre-
ated only when necessary to achieve a compelling interest’’), the current version al-
lows courts to provide flexibility in individual cases rather than relying on Congress 
to prescribe uniform national solutions. The current bill also improves on the S.J. 
Res. 3 by expanding the scope of circumstances in which courts can allow for such 
flexibility. The earlier bill’s limitation of exceptions to those ‘‘necessary to achieve 
a compelling interest’’ would likely have triggered ‘‘strict scrutiny’’ by reviewing 
courts, as a result of which virtually no exceptions would likely be approved. How-
ever, some of the language changes may harm the law enforcement interest in flexi-
bility, as discussed below.

a. ‘‘Restrictions’’ rather than ‘‘Exceptions″
Given the current bill’s use of the word ‘‘restrictions’’ in contrast to the earlier 

bill’s use of ‘‘exceptions,’’ I am concerned that courts will interpret a ‘‘restriction’’ 
to mean something other than an exception to the general rule. An ‘‘exception’’ 
plainly refers to a specific situation in which the substantive rights that would nor-
mally be accorded under the amendment need not be vindicated by the courts at 
all. If a ‘‘restriction’’ is interpreted to mean something different - such as, for exam-
ple, a limitation on the way the right is to be afforded in a particular situation rath-
er than an outright denial - the unintended effect might be harmful to law enforce-
ment. For instance, in the case where it makes sense not to notify one gang member 
who is the victim of another one’s assault that the latter is about to plead guilty 
and cooperate, an ‘‘exception’’ approved by the court would allow the prosecutor not 
to provide notice at all, whereas the ‘‘restriction’’ might nevertheless require some 
form of notice - which might endanger the cooperating defendant and compromise 
his ability to assist law enforcement.10 

b. Prison administration may not fall within ‘‘the administration of 
criminal justice.’’

Because so many of the victims who would be given rights under this Amendment 
are themselves offenders, it is critically important that the bill provide sufficient 
flexibility in the context of prison administration. One approach that would work 
in the prison context - but that would likely fail to provide sufficient flexibility to 
prosecutors - would be simply to have no ‘‘exceptions’’ language in the Amendment 
at all. In the context of the First Amendment, for example, courts have held that 
the legitimate needs of prison administration justify reasonable limitations on free 
expression rights, despite the fact that the First Amendment contains no provision 
for exceptions and is absolute in its phrasing.11 But if the Amendment is to provide 
for exceptions or restrictions in some circumstances, prison administrators might 
have to do far more than show reasonable needs for relief, and would instead have 
to meet the explicit standard set forth in the Amendment. 

As noted above, the current bill improves upon its predecessor by expanding on 
the ‘‘compelling interest’’ standard for exceptions. However, if courts do not interpret 
‘‘the administration of criminal justice’’ broadly, the legitimate needs of prison ad-
ministrators might nevertheless be sacrificed. Although I would likely disagree with 
an interpretation of the phrase that excluded prison administration, such an inter-
pretation is certainly possible. Given that habeas corpus proceedings challenging the 
treatment of prisoners are treated as civil cases and are collateral to the underlying 
criminal prosecutions, it would not be unreasonable for a court to conclude that the 
needs of prison administrators are not included within the phrases ‘‘public safety’’ 
or ‘‘administration of criminal justice’’ and that prison-related restrictions of victims 
rights must therefore pass strict scrutiny under the ‘‘compelling necessity’’ prong of 
the Section 2.

2. Specific Flexibility Problems
a. The right ‘‘to be heard″

One of the most important participatory rights for crime victims is the right to 
be heard in a proceeding. As in earlier versions, the current version properly limits 
this right to public proceedings so as not to jeopardize the need for security and se-
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12 The 2000 version also provided the same right at non-public parole hearings ‘‘to the extent 
those rights are afforded to the convicted offender.’’ There is no corresponding participatory 
right under the current proposed Amendment. 

13 Such an interpretation of legislative intent would be consistent with the Senate Judiciary 
Committee’s explanation of the corresponding language in S.J. Res. 3. See Senate Report at 34. 

14 Senate Report at 31.

crecy in proceedings that are not normally open to the public. However, certain lan-
guage changes from the earlier version compromise that limitation, and certain 
other changes discard the important flexibility achieved by allowing victim input to 
come in the form of written or recorded statements. 

The corresponding language in S.J. Res. 3 accorded a victim of violent crime the 
right ‘‘to be heard, if present, and to submit a statement’’ at certain public pro-
ceedings.12 In contrast, the current bill provides a right ‘‘reasonably to be heard’’ 
at such proceedings. While the drafters may have intended no substantive dif-
ference, I believe that the courts will interpret the change in language to signal the 
opposite intention. Specifically, I would expect some courts to interpret the deletion 
of ‘‘submit a statement’’ to signal a legislative intent to allow victims actually to be 
‘‘heard’’ by making an oral statement. Nor do I think the use of the term ‘‘reason-
ably to be heard’’ would alter that interpretation; instead, I believe courts would 
likely reconcile the two changes by interpreting ‘‘reasonably’’ to mean that a victim’s 
oral statement could be subjected to reasonable time and subject matter restric-
tions.13 If the above is correct then prison officials might face an extremely burden-
some choice of either transporting incarcerated victims to court for the purpose of 
being heard or providing for live transmissions to the courtroom. 

A related problem would extend beyond prison walls. Because the difference be-
tween the previous and current versions of the Amendment suggest that a victim 
must be allowed specifically to be ‘‘heard’’ rather than simply to ‘‘submit a state-
ment,’’ a victim might persuade a court that the ‘‘reasonable opportunity to be 
heard’’ guaranteed by the current version of the Amendment carries with it an im-
plicit guarantee that the government will take affirmative steps, if necessary, to pro-
vide such a reasonable opportunity. This undermines the intent of the Amendment’s 
careful use of negative phrasing with respect to the right not to be excluded from 
public proceedings - a formulation designed to avoid a ‘‘government obligation to 
provide funding, to schedule the timing of a particular proceeding according to a vic-
tim’s wishes, or otherwise assert affirmative efforts to make it possible for a victim 
to attend proceedings.’’14 Further undermining that intent is the fact that unlike its 
predecessor, the current version of the Amendment does not include the phrase ‘‘if 
present’’ in the specification of the right to be heard. 

b. Providing notice of ancillary civil proceedings.
Section 2 provides that ‘‘[a] victim of violent crime shall have the right to reason-

able and timely notice of any public proceeding involving the crime . . .’’ Some 
public proceedings ‘‘involving the crime’’ are civil in nature, and normally proceed 
without any participation by the executive branch of government. Here again, the 
change in language from S.J. Res. 3 could be problematic: that bill used the phrase 
‘‘relating to the crime,’’ which the Senate Judiciary Committee noted would 
‘‘[t]ypically . . . be the criminal proceedings arising from the filed criminal charges, 
although other proceedings might also relate to the crime.’’ Senate Report at 30–
31. A court interpreting the current bill might conclude that the change from ‘‘relat-
ing to’’ to ‘‘involving’’ was intended to make it easier to apply the Amendment to 
proceedings outside the criminal context. 

Thus, for example, if an offender murders multiple victims and the survivors of 
one victim bring a civil suit for damages against the offender, this Amendment 
would give the non-suing victims’ relatives an affirmative right to notice of the pub-
lic proceedings in the lawsuit - without specifying who must provide the notice. The 
only possible candidates are the plaintiff (who is herself a crime victim and should 
not be burdened by this Amendment), the court (which is already overburdened and 
may lack the information necessary to provide the required notice), and the law en-
forcement agencies that investigated and prosecuted the crime. It seems inevitable 
(and correct) that this burden would fall to law enforcement under the Amendment 
- a burden that is totally unrelated to improving the lot of crime victims in the 
criminal justice system and that would further deplete the already strained re-
sources of prosecutors and police, assuming that they even have sufficient knowl-
edge of the ancillary suit to fulfill the obligation. 

Two possible solutions seems likely to be unsatisfactory. First, the problem of pro-
viding notice in ancillary civil suits would be eliminated by changing ‘‘any public 
proceeding’’ to ‘‘any public criminal proceeding.’’ However, such a change would like-
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15 See, e.g., 146 Cong. Rec. S2984 (daily ed. Apr. 27, 2000) (statement of Sen. Leahy) (‘‘Let 
us call that ’the tax lawyer’s provision,’ since it is so obscure that I think only someone who 
has spent half their life plumbing the depths of the tax code could understand it. It would cer-
tainly be the first triple negative in the United States Constitution. . . . Regardless of how it 
is ultimately interpreted, this intricate web of exceptions is not the stuff of a Constitution.’’) 

16 See Senate Report at 36. 
17 This provision gave courts sufficient flexibility by allowing an order of only nominal restitu-

tion if there was no hope of satisfying the order and by conferring no rights with regard to a 
particular payment schedule. Senate Report at 37. 

18 See Senate Report at 37–38. 

ly exclude habeas corpus proceedings, which are considered civil in nature, despite 
the important role they play in the criminal justice system. Second, as explained 
above, I believe it is doubtful that Congress could eliminate the problem under the 
‘‘restrictions’’ authority in the last sentence of Section 2. As noted above, such re-
strictions are reserved for matters of ‘‘public safety . . . the administration of crimi-
nal justice [and] compelling necessity.’’ The burden associated with providing notice 
in civil suits is plainly not a matter of public safety and would almost certainly fail 
to withstand the strict scrutiny that the ‘‘compelling necessity’’ language will likely 
trigger. And if the burden is held to be a sufficiently ‘‘substantial interest in the 
. . . administration of criminal justice’’ to warrant use of the restriction power, then 
it seems likely that virtually any additional burden to law enforcement or prison 
officials would justify a restriction - making the rights set forth in the Amendment 
largely illusory. Because I doubt that the courts would interpret the restriction 
power to be so broad, I am concerned that there would be no legislative mechanism 
available to cure this problem.

D. Potential Adverse Effects on Prosecutions
One of the criticisms of the previous version of the Victims’ Rights Amendment 

was the length and inelegance of its language. The substantive rights in Section 1 
were set forth in a series of very specific subsections resembling a laundry list, and 
the remedies language of Section 2 set forth a bewildering series of exceptions to 
exceptions.15 But while the language of the current bill is more streamlined and 
reads more like other constitutional amendments than its predecessor, it achieves 
such stylistic improvement at the expense of clarity, which could result in real harm 
to criminal prosecutions. 

For the most part, this problem arises from the interplay of two clauses: the ‘‘ad-
judicative decisions’’ clause in Section 2 (recognizing the ‘‘right to adjudicative deci-
sions that duly consider the victim’s safety, interest in avoiding unreasonable delay, 
and just and timely claims to restitution from the offender’’) and the remedies 
clause in Section 3 (‘‘Nothing in this article shall be construed to provide grounds 
for a new trial or to authorize any claim for damages.’’). The former suggests that 
all of the victims’ listed interests - in safety, the avoidance of delay, and restitution 
- are at stake and must therefore be considered in every adjudicative decision; the 
latter, by deleting specific language from S.J. Res. 3, suggests the possibility of in-
terlocutory appeals of any such adjudicative decision that does not adequately con-
sider all of the victim’s interests. In combination, these two aspects of the bill could 
greatly disrupt criminal prosecutions.

1. Adjudicative decisions
The 2000 version of the Amendment included in its list of crime victims’ rights 

the following three items: the right ‘‘to consideration of the interest of the victim 
that any trial be free from unreasonable delay;’’ the right ‘‘to an order of restitution 
from the convicted offender;’’ and the right ‘‘to consideration for the safety of the 
victim in determining any conditional release from custody relating to the crime.’’ 
The interest in a speedy trial was generalized - it was not tied to a specific stage 
of the prosecution, much less to every such stage. Such language allowed courts the 
freedom to interpret the right to apply in proceedings at which the trial schedule 
was at issue.16 The interest in restitution was specifically tied to the end of the case, 
at which point the victim’s interest would be vindicated by the issuance of an appro-
priate order.17 And the interest in safety was explicitly tied to bail, parole and simi-
lar determinations.18 

In contrast, the current language appears to require the consideration of all the 
listed interests in the context of any ‘‘adjudicative decision’’ that a court (or, presum-
ably, a parole or pardon board) makes in connection with a criminal case. Indeed, 
it is precisely because of the contrast with the earlier formulation that such an in-
terpretation is plausible. And if that interpretation proves to be correct, then courts 
and prosecutors will have to grapple with a number of questions, the resolution of 
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19 ‘‘Nothing in this article shall provide grounds to stay or continue any trial, reopen any pro-
ceeding or invalidate any ruling, except with respect to conditional release or restitution or to 
provide rights guaranteed by this article in future proceedings, without staying or continuing 
a trial.’’

20 See Attorney General Guidelines for Victim and Witness Assistance, App. D (2000) (listing 
15 federal laws) <http://www.ojp.usdoj.gov/ovc/publications/infores/agg2000/agguidel.pdf>. 

which could make the prosecution of offenders a far lengthier and complicated proc-
ess. For example:

• Must every ‘‘adjudicative decision’’ in a criminal case examine the effects of 
the ruling on the right to restitution?

• Must a victim be heard on disputes about jury instructions because the result, 
by making conviction more or less likely, may affect her safety-based interest 
in keeping the accused offender incarcerated?

• Does a crime victim have the right to object to the admission of evidence on 
the ground that it might lengthen the trial?

Examples could be multiplied, and undoubtedly some would be more fanciful than 
others. But given the change in language from the previous bill, and given the 
countless adjudicative decisions that are made in every criminal prosecution, it 
seems inevitable that the current version of the Amendment could cause real mis-
chief in criminal prosecutions.

2. Remedies
The potential for unintended adverse consequences is magnified by the change in 

language regarding remedies. This is one of the most challenging issues in crafting 
a Victims’ Rights Amendment: the need to make crime victims’ rights meaningful 
and enforceable while at the same time preserving the finality of the results in 
criminal cases and also avoiding interlocutory appeals that could harm the interests 
of speedy and effective prosecution. The balance that was struck in S.J. Res. 3 rec-
ognizes that a crime victims have a variety of interests that can be protected in a 
variety of ways. Generally speaking, the remedies provision of S.J. Res. 3 recognized 
that a crime victim’s interest in safety - which is at stake in decisions regarding 
an accused offender’s release on bail - should be capable of vindication at any time, 
including through a retrospective invalidation of an order of release. On the other 
hand, a victim’s participatory rights can effectively be honored by prospective rul-
ings without the need to reopen matters that were decided in the victim’s absence. 

Thus, for example, if a victim were improperly excluded from a courtroom during 
the consideration of a motion in limine to exclude evidence, it would make more 
sense to allow the victim to obtain appellate relief in the form of a prospective order 
to admit the victim to future proceedings than a retrospective one that would vacate 
the evidentiary ruling so that the matter could be re-argued in the victim’s pres-
ence. Moreover, it would plainly be contrary to the interests of effective law enforce-
ment if a victim could obtain a stay or continuance of trial while the interlocutory 
appeal of described above was pending. The remedies language of S.J. Res. 3, inele-
gant as it was,19 would have prevented such anomalous results. The more stream-
lined language of the current bill - by deleting the prohibitions against staying or 
continuing trials, reopening proceedings, and invalidating ruling - would not. 

IV. LEGISLATION CAN ACHIEVE THE DESIRED RESULTS WITHOUT RISKING 
EFFECTIVE LAW ENFORCEMENT

While I believe, for the reasons set forth above, that ratification of the proposed 
Constitutional amendment would incur unwarranted risks for law enforcement, I do 
not believe that this body lacks a useful alternate course of action. To the contrary, 
the substantive benefits to be achieved by the bill - in particular, the creation of 
a national standard of crime victims’ rights that courts, prosecutors and police 
would be legally bound to respect - can and should be achieved through federal leg-
islation. Such legislation would be appropriate under the proposed Amendment - as 
made clear by the enforcement power contemplated in Section 4 - but there is no 
need for Congress to wait for the Amendment to be ratified to take such action. To 
the contrary, Congress has previously used its power to pass a number of valuable 
enhancements of victims’ rights over the last twenty years,20 and can do so again 
both to fill the remaining gaps in federal law and to provide proper incentives for 
the States to improve their own laws. Such legislation could provide crime victims 
across the country with the respect, protection, notification and consultation they 
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21 It is no answer to assert that similar line-drawing could be achieved under the Section 4 
enforcement power that the proposed amendment would grant Congress. Because the effective-
ness on such rules to protect law enforcement interests relies on the ability to carve out excep-
tions to the general grant of rights to crime victims, the portions of S. 22 that allow for such 
exceptions might well be deemed unconstitutional if the proposed Amendment were ratified. 

22 See, e.g., Twist Statement at 2 (‘‘critics are always heard to counsel delay, to trade on 
doubts and fears, to make the perfect the enemy of the good. Perhaps some would prefer it if 
crime victims just remained invisible.’’).

deserve, while at the same time preserving the flexibility essential to effective law 
enforcement. 

Such a bill is now pending in the Senate: The Crime Victims Assistance Act of 
2003, Title III, Subtitle B of S. 22. Although this hearing is not about that bill, it 
is worth noting that the pending Act would, by means of the provisions of Part 1, 
implement all of the substantive rights embodied in S.J. Res. 1 that have yet to be 
included in federal law, as well as others, and would strengthen enforcement of all 
federal victims rights. It would also, through the funding and pilot program provi-
sions of Part 2, encourage States to improve their own laws. There may well be al-
ternatives to the specific provisions of the pending legislation - and in particular, 
there may be stronger measures available to encourage States to enact victim pro-
tection laws that meet federal standards - but regardless of any alternatives there 
are at least two advantages that this legislative approach has over the proposed 
Constitutional amendment. 

First, because the Crime Victims Assistance Act is a statute, it can properly be 
drafted as such, and thereby achieve the balancing of the interests of crime victims 
and law enforcement that a more generally worded constitutional amendment nec-
essarily lacks. As noted above, some critics of S.J. Res. 3 objected to the length, in-
elegance and statute-like specificity of some of its provisions. The current version 
largely avoids such problems and reads more like other constitutional amendments, 
but only at the rather significant price of risking harm to law enforcement, as ex-
plained above. The fundamental problem is that there is no short and elegant way 
to describe the kinds of cases where the ‘‘victim’’ of one crime is also the offender 
(or allied with the offender) in another - i.e., the kinds of cases where providing the 
full panoply of victims’ rights can do more harm than good. Nor is there a short 
and elegant sentence that precisely separates the kinds of remedial actions crime 
victims should be able to take to enforce their rights from those that would unduly 
delay trials and jeopardize convictions. As a statute, the Crime Victims Assistance 
Act can more precisely draw such distinctions.21 

Second, a statute is easier to fix than the Constitution. If legislation intended to 
strike the proper balance of law enforcement and victims’ needs proves upon enact-
ment to be ineffective in protecting one interest or the other - that is, if it gives 
an unintended windfall to offenders by being too rigid or if it gives insufficient relief 
to victims by being too susceptible to exceptions - then the statute can be changed 
through the normal process. If a Constitutional amendment proves to have similar 
problems, it is all but impossible to remedy, because any change requires the full 
ratification process set forth in Article V of the Constitution. 

Accordingly, there seems to be no good reason for Congress to consider amending 
the Constitution without first - or, at a minimum, simultaneously - enacting legisla-
tion that can both improve the protection of crime victims in both State and federal 
cases and minimize the unforeseen and unintended risks to effective law enforce-
ment. Congress would almost undoubtedly seek to enact similar legislation pursuant 
to its enforcement power if the Amendment were ratified, and it will be no less ef-
fective if enacted now. More important, if the legislative approach proves effective, 
it would allow Congress to provide all the protection crime victims seek without 
needlessly risking society’s interest in effective law enforcement. 

Proponents of this bill sometimes dismiss concerns about a constitutional amend-
ment’s effects on law enforcement and prison administration as niggling doubts that 
would attend any ambitious attempt to improve the system. They argue that such 
concerns ‘‘make the perfect the enemy of the good’’ and question the bona fides of 
those who articulate them.22 But these proponents themselves too easily dismiss a 
better solution that has not yet been tried and that may make the risks inherent 
in a constitutional amendment unnecessary. If supporters of victims’ rights, among 
whose number I count myself, allow the desire for the symbolic victory of a constitu-
tional amendment to distract them - and to distract Congress - from passing spend-
ing-based legislation that could achieve all of their substantive goals more effec-
tively and more easily than this bill, and with less risk to effective law enforcement, 
they run the risk of making the flawed the enemy of the perfect. 
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V. CONCLUSION.

Our criminal justice system has done much in recent years to improve the way 
it treats victims of crime, and it has much yet to do. But in trying to represent 
crime victims better, we must never lose sight of the fact that the single best way 
prosecutors and police can help crime victims is to ensure the capture, conviction, 
and punishment of the victimizers. In my opinion as a former prosecutor, the cur-
rent version of the Victims’ Rights Amendment to the United States Constitution 
achieves the goal of national uniformity for victims’ rights only by risking effective 
law enforcement. By doing so, it ill serves the crime victims whose rights and needs 
we all want to protect. 

I will be happy to answer any questions the Committee may have.
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23 Under Section 3, ‘‘[o]nly the victim or the victim’s lawful representative may assert the 
rights established by this article.’’ As a result, prosecutors might be deemed no longer to have 
standing to advance any argument based on an assertion of a victim’s rights - thereby poten-
tially undermining useful victim-assistance statutes such as 42 U.S.C. § 10606 (requiring pros-
ecutors to use ‘‘best efforts’’ to secure certain rights for victims). It is thus more likely that a 
victim’s retained counsel would make the arguments summarized in this response. Moreover, 
unlike a federal prosecutor who might be constrained by the adoption of Justice Department 
policy to avoid advocating certain interpretations of the amendment, a victim’s private counsel 
would be free - and duty-bound - to assert a robust view of the victim’s rights. 

APPENDIX: RESPONSES TO QUESTIONS BY SENATOR LEAHY FOR JAMIE ORENSTEIN 

1. Supporters of the proposed amendment have argued that it simply seeks to place 
victims’ rights on the same constitutional footing as the rights of the accused. If 
you were still a prosecutor, and S.J. Res.1 had been passed and ratified, would 
you be able to argue that, in fact, victims’ rights trump those of the accused?

Response: Either as a prosecutor or a victim’s counsel, I could make several argu-
ments.23 First, I could argue that a court must interpret the amendment as having 
been ratified with a full understanding of pre-existing amendments, and therefore, 
necessarily, with an intent to have the latest-ratified one trump in cases of direct 
conflict. In other words, if two amendments passed at different times are capable 
of producing irreconcilably inconsistent rights for different parties, then the framers 
of the later-ratified amendment must have intended that one to prevail. Had they 
intended otherwise, I could argue, they would have so stated in the amendment 
itself - particularly because they would have known of the canon of construction that 
in the absence of such limiting language would assume the primacy of the later, 
more specific law. But this amendment contains no such language - it has only a 
preamble that predicts a conflict of rights will never arise. That preamble either 
provides no guidance about how to resolve a conflict should the prediction prove 
wrong, or, as discussed below, would lead a court to rule that the victim’s right must 
trump the defendant’s. 

Second, I could compare the distinction in last sentence of Section 1 between the 
words ‘‘denied’’ and ‘‘restricted’’ to similar distinctions in several earlier constitu-
tional amendments. Compare S.J. Res. 1, 108th Cong. § 1 (2003) (‘‘The rights of vic-
tims . . . shall not be denied by any State or the United States and may be re-
stricted only as provided in this article’’) with U.S. Const., amend. IX (referring to 
rights being ‘‘den[ied]’’ or ‘‘disparage[d]’’), id., amend. XV, § 1 (referring to rights 
being ‘‘denied’’ or ‘‘abridged’’), id., amend. XIX (same), id., amend. XXIV, § 1 (same), 
and id., amend. XXVI, § 1 (same). I could then contrast that long-recognized distinc-
tion between denying and restricting rights with the carefully limited assertion in 
the preamble to Section 1 of the proposed amendment that victims’ rights are ‘‘capa-
ble of protection without denying the constitutional rights of those accused of victim-
izing them.’’ S.J. Res. 1, 108th Cong. § 1 (emphasis added). I could argue that given 
the provision’s two references to the concept of denying rights, one of which is plain-
ly grounded in an assumption that denial and restriction are different concepts, the 
framers of the amendment must have contemplated that courts could restrict a de-
fendant’s constitutional rights in order to vindicate the rights of the victim, provided 
that in doing so it did not completely deny the defendant’s rights. Moreover, even 
an outright denial of the defendant’s rights would be preferable to a burden on the 
victim’s rights, as the preamble to Section 1 is deliberately phrased as an observa-
tion rather than a mandate. 

Third, and perhaps most obviously, I could argue that while Section 1 may be sus-
ceptible of several different interpretations, the one construction that cannot have 
been intended is that a defendant’s constitutional right must trump in cases of con-
flict with a victim’s right. Such a construction is plainly not intended because the 
sponsors have repeatedly declined to adopt alternative phrasing to make that result 
an explicit requirement of the amendment. See, e.g., S. Rep. 106–254, at 43, 72–73 
(2000). By reviewing the legislative history of the amendment, I could argue that 
the court could find a legislative intent in S.J. Res. 1 not to allow a defendant’s con-
stitutional right to trump should a conflict arise, and that therefore the victim must 
prevail. 

Moreover, I could also use the same legislative history to help refute the defend-
ant’s best argument - namely, that the preamble to Section 1 precludes the possi-
bility of the victim’s rights trumping the defendant’s. If a judge found that a right 
established by the proposed amendment was in fact irreconcilably in conflict with 
the defendant’s constitutional rights, the defendant would point to the preamble to 
argue that it forbids allowing the victim’s right to trump. In effect, the defendant 
would be arguing that the victim’s substantive right already found to be within the 
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provisions of Section 2 was trumped not simply by operation of his own constitu-
tional rights, but by the terms of the preamble to Section 1. 

In response, I could argue as follows that the preamble’s drafter did not intend 
such an interpretation. The preamble was drafted by Harvard Law School Professor 
Laurence H. Tribe. See Statement of Steven J. Twist in support of S. J. Res. 1, the 
Crime Victims’ Rights Amendment, at 14 (Apr. 8, 2003) (‘‘Twist Statement’’). Only 
one other amendment to the Constitution - the Second - contains a preamble that 
does not itself define or limit any rights. I could argue that it is no mere coincidence 
that the author of the preamble to Section 1 had closely studied the meaning of such 
prefatory language and concluded that it could not trump substantive rights. See 
Laurence H. Tribe and Akhil Reed Amar, Well-Regulated Militias, and More, N.Y. 
Times, Oct. 28, 1999 (‘‘the Second Amendment reference to the people’s ’right’ to be 
armed cannot be trumped by the Amendment’s preamble’’). The obvious implication 
would be that Prof. Tribe modeled the preamble to Section 1 on the structure of the 
Second Amendment precisely to avoid letting a defendant’s right trump a victim’s 
should a conflict ultimately arise. 

The preamble would thus serve as a potentially useful interpretive tool for the de-
fendant in arguing that no conflict existed, but would not assist the court in resolv-
ing a conflict once it was found to exist. For example, as explained below in response 
to Question 5, there is uncertainty about whether the proposed amendment is in-
tended to give a victim the right to tell the jury in a capital case how she thinks 
the defendant should be sentenced. Because the Constitution currently forbids such 
statements, the defendant would argue that the preamble to Section 1 is a valuable 
interpretive tool that should persuade the court to avoid a conflict of rights by inter-
preting Section 2 to establish a right ‘‘reasonably to be heard’’ at a sentencing pro-
ceeding that does not include the right to make a sentencing recommendation. If 
the court rejected that argument and determined that the framers of the amend-
ment intended to confer a right of victim allocution, then a conflict would plainly 
exist between the victim’s constitutional right and the defendant’s. At that point, 
it appears to be Prof. Tribe’s view that the victim’s Section 2 right to be heard could 
not be trumped by the observation in the preamble to Section 1. 

Given the legislative history of the preamble to Section 1 - the repeated rejection 
of alternate language prohibiting the denial or diminishment of defendants’ rights 
as well as the drafter’s view that a preamble cannot trump the language estab-
lishing substantive rights - I could argue that the court should interpret the clause 
as an optimistic prediction that victims’ and defendants’ rights could be harmonized, 
but a prediction lacking the force of law. And if the prediction proved incorrect, I 
could argue that the court would not only be free to conclude that the victim’s rights 
must prevail in cases of conflict, but that it would be bound to do so.

2. To what extent would S.J. Res.1 give victims the right to stay or continue a trial 
once it is underway? To what extent would it allow victims to reopen a proceeding 
or invalidate a ruling?

Response: The current bill deletes explicit language from a previous version that 
prohibited such unwanted delays and appeals. See S.J. Res. 3, 106th Cong. § 2 
(2000) (‘‘[n]othing in this article shall provide grounds to stay or continue any trial, 
reopen any proceeding or invalidate any ruling’’). The deleted language was ex-
pressly drafted ‘‘because of the concern that a broad judicial remedy might allow vic-
tims to inappropriately interfere with trials already underway.’’ S. Rep. 106–254, at 
40. By deleting the prohibition against such forms of relief, the current version of 
the proposed amendment plainly authorizes courts to grant victims’ requests to stay 
trials, reopen proceedings, and invalidate rulings to remedy violations of victims’ 
rights. Two examples of how that change could affect criminal cases are set out 
below. 

(1) Assume that in a capital case, the judge determines that allowing a particular 
victim to testify at the penalty phase will violate the defendant’s right to due 
process. Under S.J. Res. 3, the trial could not be stayed pending the victim’s 
appeal of the exclusion order, but under the current proposal, it could. Such 
a delay would at a minimum complicate the sentencing process, and could pos-
sibly undermine the prosecution’s efforts to secure a death sentence. Among 
other problems, the delay could result in the loss of some of the jurors who 
decided the defendant’s guilt, thereby requiring the empanelment of a new 
sentencing jury. 

(2) Assume that a defendant is sentenced without prior notice to the victim. 
Under the current proposal, the defendant’s sentence could be vacated and re-
manded for a new sentencing hearing on notice to the victim. This resen-
tencing - which would require the allocation of resources from the court, the 
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24 Describing such a remedy as a ‘‘formality’’ is not intended to disparage the underlying right. 
Victim notification in advance of sentencing is unquestionably an important value, and taking 
steps to ensure the victim’s participation in sentencing will normally promote the interests of 
justice. However, the drafters of S.J. Res. 3 and this Committee decided in 2000 that allowing 
a resentencing as a remedy for the violation of a victim’s notification right did not strike the 
proper balance between that value and the competing interest of society’s need for finality. See 
S. Rep. 106–254, at 40.

25 The right not to be excluded from public proceedings in mass victim cases would likely be 
accommodated relatively easily, through the use of closed-circuit television. While this would 

prosecutor, the Marshal and possibly prison officials - would either result in 
the same sentence or a different one. If the sentence was the same, and the 
remedy for the violation of the victim’s right would have in essence been a 
formality.24 If the result was a more severe sentence, the defendant could 
claim a violation of the Double Jeopardy clause of the Fifth Amendment. 

3. Mr. Twist writes that the restrictions clause in section 2 of the proposed amend-
ment ‘‘settles what might otherwise have been years of litigation to adopt the ap-
propriate test for when, and the extent to which, restrictions will be allowed.’’ Do 
you agree?

Response: I do not agree. To the contrary, the meaning of several phrases in Sec-
tion 2 - such as ‘‘when . . . dictated,’’ ‘‘to the degree dictated,’’ ‘‘substantial interest,’’ 
‘‘public safety,’’ ‘‘administration of criminal justice,’’ and ‘‘compelling necessity,’’ - as 
well as the way each interacts with the others will have to be determined on a case-
by-case basis. Even if some of those phrases have taken on a generally accepted ju-
dicial gloss in other contexts, it can hardly be considered a ‘‘settled’’ matter that 
courts will uniformly apply the same interpretation when those phrases are inserted 
for the first time into the federal Constitution. 

Further, as the hearing demonstrated, there are widely differing views on the im-
plication of the difference between the term ‘‘restrictions’’ in the current version of 
Section 2 and the corresponding use of the word ‘‘exceptions’’ in the 2000 version 
of the proposed amendment. Some supporters of the amendment appeared to treat 
the two concepts as synonymous. See, e.g., Statement of Viet D. Dinh, Assistant At-
torney General, Office of Legal Policy, United States Department of Justice, Before 
the Committee on the Judiciary, United States Senate, Concerning Proposed Vic-
tims’ Rights Constitutional Amendment, at 4 (Apr. 8, 2003) (asserting that Section 
2 allows for the ‘‘overriding’’ of victims’ rights in specified circumstances). As set 
forth in my written statement and at greater length below, I believe the terms have 
different meanings. ‘‘Overriding’’ a victim’s right - for example, by denying an indi-
vidual victim the right to be heard at a hearing in order to accommodate practical 
considerations in a mass-victim case - constitutes an ‘‘exception’’ to that right but 
cannot fairly be described as a mere ‘‘restriction.’’

There is little reason to assume that prosecutors, victims’ counsel, defense attor-
neys and judges will find it any easier to achieve consensus on the meaning of Sec-
tion 2 than have the several legislators and witnesses who have already debated it. 
As a result, it seems inevitable that the language of Section 2 would lead to years 
of litigation that ultimately could cause more frustration and dissatisfaction for the 
crime victims the proposed amendment is intended to help.

4. How would the difference between the words ‘‘restrictions’’ and ‘‘exceptions’’ affect 
the ability of courts or law enforcement to function in (A) mass victim cases like 
Oklahoma City and (B) organized crime cases like Gotti?

Response: My response to each part of the question is based not only on the two 
words’ different definitions, but also on the history of this proposed amendment. The 
word ‘‘exceptions’’ was used in a version previously endorsed by this Committee but 
has deliberately been replaced in the current bill with the word ‘‘restrictions.’’ Com-
pare S.J. Res. 3, 106th Cong. § 3 (‘‘Exceptions to the rights established by this arti-
cle may be created only when necessary to achieve a compelling interest’’) with S.J. 
Res. 1, 108th Cong. § 1 (‘‘The rights of victims of violent crime . . . shall not be 
denied . . . may be restricted only as provided in this article’’) and id., § 2 (‘‘These 
rights shall not be restricted except when and to the degree dictated by a substan-
tial interest in public safety or the administration of criminal justice, or by compel-
ling necessity.’’). 

(A) Mass victim cases. In a mass victim case, the difference between the two 
words would most likely be a problem for courts (or parole boards or clemency re-
view panels) in honoring the individual victim’s right ‘‘reasonably to be heard’’ at 
certain public proceedings.25 This right differs in substance from the corresponding 
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‘‘affect’’ courts by requiring the alteration of some rules (for example, the Supreme Court would 
presumably be required to abandon its traditional prohibition of cameras when hearing argu-
ments in mass victim cases), such changes need not inherently undermine courts’ ability to func-
tion. 

right conferred in an earlier version, which was the right ‘‘to be heard, if present, 
and to submit a statement’’ at such proceedings. S.J. Res. 3, 106th Cong. § 1. I have 
explained in my previous written statement how the change in phrasing makes it 
more likely that the current formulation could be interpreted to confer on victims 
an affirmative right to be present (thereby obliging the government to transport in-
digent and incarcerated victims to court) and to make an oral statement (‘‘be heard’’) 
rather than simply ‘‘submit’’ a written one. Cf. S. Rep. 106–254, at 34 (explaining 
the substantive limitations provided by the terms ‘‘if present’’ and ‘‘submit a state-
ment’’). 

The distinction between ‘‘restrictions’’ and ‘‘exceptions’’ exacerbates this problem 
in mass victim cases. As a practical matter, courts will sometimes be simply unable 
to allow every victim to be heard. The pragmatic approach generally adopted in such 
cases is to hear from a representative cross-section of victims. If the amendment 
permitted ‘‘exceptions’’ to victims’ rights in appropriate circumstances, this prag-
matic approach would plainly be constitutional (assuming the courts agreed that the 
exclusion was ‘‘dictated by a substantial interest in . . . the administration of crimi-
nal justice’’). But such a solution would not work under an amendment that permits 
‘‘restrictions’’ but not ‘‘exceptions.’’ A victim excluded from the representative group 
in this scenario could plainly show that her right reasonably to be heard had been 
‘‘denied,’’ in violation of Section 1. The fact that others with similar interests had 
been allowed to speak might fairly be considered an appropriate ‘‘restriction’’ on the 
collective interest of all victims in being heard, but the proposed amendment creates 
rights for individual victims, not a group. 

Moreover, courts might well rule that allowing the excluded victim to submit a 
statement would not cure the problem because Congress chose to confer a right ‘‘rea-
sonably to be heard’’ rather than a right to ‘‘be heard, if present, and submit a state-
ment.’’ Given the distinction, the word ‘‘reasonably’’ could be read to permit the 
court to impose appropriate limitations on, for example, scheduling, duration of the 
live presentation, and subject matter, but not to silence the victim entirely in favor 
of the submission of a prepared statement. A victim permitted only to submit a 
statement has not been permitted ‘‘reasonably to be heard’’ - she has not been 
‘‘heard’’ at all - and accordingly her right has been ‘‘denied’’ rather than merely ‘‘re-
stricted.’’

Notwithstanding the obvious difference between ‘‘exceptions’’ and restrictions,’’ 
Mr. Twist assumes the proposed amendment will be interpreted to provide sufficient 
flexibility. He bases this view on his reading of Maryland v. Craig, 497 U.S. 836 
(1990). See Twist Statement at 33–34 & n.50. In Craig, the Supreme Court took up 
‘‘’the question whether any exceptions exist’ to the ’irreducible literal meaning of the 
[Sixth Amendment’s Confrontation] Clause: ‘‘a right to meet face to face all those 
who appear and give evidence at trial.’’’’’ 497 U.S. at 844 (emphasis and citations 
omitted). It answered that question in the affirmative, based on a conclusion that 
such a face-to-face meeting is not ‘‘an indispensable element of the Sixth Amend-
ment’s guarantee’’ of confrontation. Id. at 849. 

While it is conceivable that Mr. Twist’s optimistic extrapolation from the result 
in Craig could ultimately prove correct, I believe the Supreme Court’s reasoning in 
that case would more likely lead it to disagree with the view that the ‘‘restrictions’’ 
clause provides the level of flexibility Mr. Twist anticipates. First, in Craig the Su-
preme Court explicitly assumed that the issue whether the Sixth Amendment allows 
for any ‘‘exceptions’’ to its literal meaning was a ‘‘question.’’ There can be no such 
‘‘question’’ under the proposed victims’ rights amendment, because (1) unlike the 
Sixth Amendment, it flatly states that the rights established for victims ‘‘shall not 
be denied,’’ and (2) its sponsors deliberately replaced a provision allowing limited 
‘‘exceptions’’ with one allowing only limited ‘‘restrictions.’’ Second, even assuming 
there is such a question under the victims’ rights amendment and that it would be 
answered with the same ‘‘indispensable element’’ standard as in Craig, the result 
might be different. A court could easily hold that actually being heard is indeed an 
indispensable element of a victim’s individual right ‘‘reasonably to be heard’’ - an 
element that is not satisfied simply by allowing someone else with presumptively 
similar views to speak. Such a common-sense interpretation, while wholly consistent 
with Craig, would forbid a pragmatic cross-section approach in mass victims cases. 

(B) Organized crime cases. In organized crime cases, the most likely adverse affect 
of the distinction between ‘‘restrictions’’ and ‘‘exceptions’’ arises in the context of co-
operation agreements under which one gangster agrees to plead guilty and then, 
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26 There appears to be considerable disagreement as to whether this problem can be avoided 
by closing the court for cooperators’ plea and bail proceedings, thereby rendering the proceedings 
non-public and not subject to the proposed amendment. As noted in my written statement, my 
experience is that organized crime prosecutors rarely seek such closure due to the high barriers 
erected by the First and Sixth Amendments. Of course, my experience may be atypical. The De-
partment of Justice could shed valuable light on the matter by providing information about how 
often prosecutors have previously sought and received the permission of the Deputy Attorney 
General, pursuant to 28 C.F.R. § 50.9, to ask for or acquiesce in the closure of a courtroom in 
the context of a prospective cooperator’s guilty plea or bail proceeding. 

upon release on bail, surreptitiously to gather information about others. In many 
such cases, the prospective cooperator has previously committed violent crimes in 
which the victims are themselves criminals. The amendment would confer on such 
victims ‘‘the right to reasonable and timely notice of’’ the cooperator’s guilty plea, 
the same right with respect to the cooperator’s bail hearing, and ‘‘the rights not to 
be excluded from . . . and reasonably to be heard’’ at both. Those rights can be ‘‘re-
stricted’’ in certain circumstances (which I assume for purposes of this answer 
would exist in this context) but not ‘‘denied.’’

For the law enforcement interest to be vindicated in this context, the victims must 
receive no notice of the cooperator’s plea or release, at least until well after the fact. 
Alerting the victims to these events would endanger the cooperator and undermine 
his ability to assist law enforcement by collecting evidence. But in most cases, alert-
ing such victims would likely be unavoidable under the proposed amendment.26 The 
best argument I could make as a prosecutor in this scenario would be that the court 
should for good cause postpone the notice required by the amendment, much as it 
is empowered to do under the wiretap statute, 18 U.S.C. § 2518(8)(d). Such a post-
ponement could be characterized alternately as a ‘‘reasonable’’ form of notice or an 
appropriate ‘‘restriction’’ on the victim’s right. 

Such an argument would likely fail. Even if the delayed notice could be considered 
‘‘reasonable,’’ it could not be considered ‘‘timely,’’ which the amendment would also 
require. See Twist Statement at 19 (‘‘’Timely’ notice would require that the victim 
be informed enough in advance of a public proceeding to be able reasonably to orga-
nize his or her affairs to attend.’’). Moreover, taking affirmative steps to delay notice 
would effectively exclude the victim from the proceeding - that would be the precise 
point of the delay - and would unquestionably make it impossible for the victim rea-
sonably to be heard with respect to the plea or the cooperator’s release. In short, 
the victim’s rights would plainly have been ‘‘denied,’’ in violation of Section 1. 

None of that would be a problem if the amendment permitted ‘‘exceptions,’’ as the 
facts would likely be held to implicate a substantial interest in public safety or the 
administration of criminal justice. But the amendment allows only ‘‘restrictions’’ 
that do not ‘‘deny’’ a victim’s rights - and the necessary restrictions would in most 
cases do just that.

5. One of the concerns voiced by supporters of the amendment is that some victims 
who lost family members in the Oklahoma City bombing did not have a right to 
testify at McVeigh’s sentencing hearing because they opposed capital punishment 
and the prosecutors refused to call them to testify at the penalty hearing. Would 
this amendment have allowed these victims to testify, and if so, how would that 
have affected the case?

Response: The proposed amendment would have guaranteed each bombing victim 
‘‘the right . . . reasonably to be heard at public . . . sentencing . . . proceedings.’’ 
As explained below, there are a number of different ways that language could have 
been implemented in the bombing case due to (1) the unique procedures in capital 
cases, (2) the qualitative difference between victim impact testimony and victim al-
locutions (and the important constitutional distinction between the two), and (3) the 
uncertainty about what the amendment’s supporters intend. Depending on which of 
the several plausible alternative interpretations had prevailed, the effect on the 
Oklahoma City case would likely either have been nothing at all (i.e., the victims 
would have had no additional rights with respect to the sentencing process) or a po-
tentially adverse effect on the prosecution’s efforts to secure just punishment for the 
bombers. 

(1) Defining the ‘‘sentencing proceeding’’. Capital cases have two separate pro-
ceedings after a verdict of guilt, either or both of which might properly be consid-
ered a ‘‘sentencing proceeding’’ for purposes of the proposed amendment. Under fed-
eral law, for example, there are two separate district court proceedings that follow 
a determination of a defendant’s guilt of a capital crime. First, there is a ‘‘penalty 
phase’’ hearing, usually conducted before the same jury that determined guilt, at 
which the parties seek to establish or contest the existence of facts that aggravate 
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27 Even where the victim’s allocution would recommend against imposition of a death sen-
tence, the result could be the injection of a constitutionally impermissible level of arbitrariness 
into the overall use of capital punishment. The latter risk could arise because a defendant’s ex-
posure to the death penalty would be dependent on the fortuity of the views of a murder victim’s 
relatives about capital punishment and their willingness and ability to express those views in 
court. Such arbitrariness could not only form the basis of a constitutional claim in the particular 
case where the opinion was admitted, but could lead to a systemic challenge to the death pen-
alty in all cases. 

or mitigate the crime. See 18 U.S.C. § 3593(b); 21 U.S.C. § 848(i). Subsequently, 
there is a separate proceeding at which the judge imposes sentence, taking into ac-
count any recommendation resulting from the penalty phase. See 18 U.S.C. § 3594; 
21 U.S.C. § 848(l). 

Arguably, both could be considered ‘‘sentencing proceedings,’’ but it is also possible 
to make the case for either one as the sole ‘‘sentencing proceeding’’ under the pro-
posed amendment. The penalty phase is arguably the only ‘‘sentencing proceeding,’’ 
because, as a practical matter, that is where a decision-maker vested with discretion 
to act upon the recommendations it hears (usually a jury) determines the defend-
ant’s sentence. Alternatively, the judge’s imposition of sentence after the jury’s dis-
charge is arguably the only ‘‘sentencing proceeding,’’ among other reasons because 
it is where sentence is actually imposed and because a judge can in limited cir-
cumstances override the jury’s penalty phase recommendation. The issue becomes 
even murkier in those States, such as Alabama, that allow the trial judge to over-
ride the jury’s sentencing recommendation. 

Although the question would plainly have to be revisited in the unique context 
of this amendment, the Supreme Court has previously characterized the penalty 
phase of a capital case as a proceeding that ‘‘is in many respects a continuation of 
the trial on guilt or innocence of capital murder.’’ Monge v. California, 524 U.S. 721, 
732 (1998). Given that the proposed amendment establishes a victim’s right to be 
heard at a sentencing proceeding but not at the trial, the Monge view suggests that 
the proposed amendment would confer a right to be heard at the imposition of sen-
tence but not at the penalty phase. 

(2) Defining the subject matter of the ‘‘right reasonably to be heard’’. A victim can 
provide two different kinds of information with respect to sentencing. First, a victim 
can provide factual ‘‘impact’’ evidence about the harm resulting from the defendant’s 
crime. Second, a victim can give an allocution stating her personal opinion about 
how the defendant should be punished. The proposed amendment does not specify 
whether right reasonably to be heard at a sentencing proceeding includes a right 
of allocution as well as the right to present impact testimony. 

Under current law, victims in a capital case are already generally permitted to 
give impact testimony. See 18 U.S.C. § 3593(a); Payne v. Tennessee, 501 U.S. 808, 
825 (1991). However, such testimony must currently remain within certain limits 
to avoid conflicts with the rights of the defendant. As the Court noted in Payne, the 
admission of particularly emotional impact testimony can in some cases render the 
penalty phase fundamentally unfair, in violation of a defendant’s right to due proc-
ess. In such cases, admitting the testimony can lead to a reversal of the resulting 
sentence. See id. at 825 (majority opinion), 831 (O’Connor, J., concurring). 

Whereas the Constitution generally permits victim impact testimony, it currently 
forbids victims from giving a penalty phase jury their opinions regarding sentencing 
or the defendant. See Booth v. Maryland, 482 U.S. 496, 508–09 (1987); Payne, 501 
U.S. at 830 n.2 (noting that Booth’s prohibition regarding victims’ opinions was not 
disturbed in overruling the ban on impact testimony); id. at 833 (O’Connor, J., con-
curring) (noting same); Hain v. Gibson 287 F.3d 1224, 1238–39 (10th Cir. 2002) (col-
lecting cases noting same); Lynn v. Reinstein, No. CV-02–0435-PR, 2003 WL 
21147287 (May 19, 2003) (noting same) (this was the case that hearing witness 
Duane Lynn mentioned was pending before the Arizona Supreme Court as of April 
8, 2003). Thus, if the proposed amendment were read to give victims the right to 
allocute at the penalty phase, there would be a conflict between the rights of the 
victim and the accused, despite the assurance to the contrary in Section 1.27 

(3) Differing statements of legislative intent. Some supporters of the proposed 
amendment appear to intend that the victim’s right to be heard with regard to sen-
tencing in a capital case would be consistent with existing constitutional law. For 
example, during the question-and-answer portion of at the hearing on April 8, 2003, 
Senator Feinstein described ‘‘the limited rights that we’re giving an individual’’ in 
the proposed amendment and explained each of the substantive rights under Section 
2. With respect to the right to be heard, the Senator said that ‘‘essentially what 
we’re trying to do is say . . . that you have a basic constitutional right . . . to make 
an impact statement,’’ but made no mention of a right of allocution. 
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28 To the extent that the Committee anticipated that a victim’s right of allocution in a capital 
case would simply parallel the defendant’s, it should be noted that neither the Federal Death 
Penalty Act nor the federal Constitution gives a capital defendant the right to allocute at the 
penalty phase (as opposed to testifying subject to cross-examination), although the federal courts 
have not spoken with one voice on the issue and some states grant such a right under their 
own laws. See, e.g., United States v. Hall, 152 F.3d 381 (5th Cir. 1998) (defendant has no right 
to allocute; summarizing state practices); but see United States v. Chong, 104 F. Supp.2d 1232 
(D. Haw. 1999) (defendant does have right to allocute). Of course, to the extent that some courts 
do permit capital defendants to allocute without cross-examination before a penalty phase jury, 
establishing a parallel right for victims would require the denial of the defendant’s constitu-
tional right, as recognized in Booth and preserved in Payne, to exclude such victim allocutions. 

29 Several other victims were called during the guilt phase of each trial to help establish fac-
tual elements of the charged offenses. 

Others, however, appear to anticipate a broader right that would overrule the por-
tion of Booth that the Supreme Court preserved in Payne. For example, Mr. Twist 
takes the position that ‘‘[t]he right to be heard at sentencing includes the right to 
make a recommendation regarding the appropriate sentence to be imposed, includ-
ing in capital cases.’’ Twist Statement at 30. 

This Committee’s 2000 report could arguably be read to support either position, 
although on balance it appears to accept the existing Booth-Payne prohibition 
against victims making sentencing recommendations to a penalty phase jury. See S. 
Rep. 106–254, at 33–34 (stating that the proposed amendment would ‘‘enshrine in 
the Constitution the Supreme Court’s decision in Payne’’ and acknowledging that 
‘‘the victim’s right to be heard at sentencing will not be unlimited, just as the de-
fendant’s right to be heard at sentencing is not unlimited today’’).28 Such a view is 
bolstered by the text of the current version of the proposed amendment, which flatly 
asserts that the rights it confers are ‘‘capable of protection without denying the con-
stitutional rights of [the] accused.’’ Given existing Supreme Court case law, that as-
sertion can be true in this context only if the limited right to make an impact state-
ment described by Senator Feinstein is intended, rather than the broader right de-
scribed by Mr. Twist. 

(4) Possible effects on the Oklahoma City bombing case. At each of the Oklahoma 
City bombing trials, the prosecutors selected certain victims to testify at the penalty 
phase - i.e., the factual hearings under 18 U.S.C. § 3593(b) - to help establish cer-
tain aggravating factors in support of the government’s attempt to secure a death 
sentence.29 Some of the many victims who had hoped to testify were necessarily ex-
cluded by this selection process. With respect to those who were called as penalty 
phase witnesses, the court required the prosecutors to limit the testimony to factual 
information concerning the impact of the bombing on their lives. The witnesses were 
not permitted to offer an opinion as to how the defendants should be sentenced, and 
were also instructed to avoid certain factual areas that the court ruled would be so 
emotionally charged as to violate the defendants’ due process rights. 

In the McVeigh case, the jury recommended death, and the court imposed that 
sentence at a separate proceeding. In the Nichols case, the jury was discharged 
without making a sentencing recommendation, and the court thereafter decided to 
impose life imprisonment. Before deciding Nichols’ sentence on June 4, 1998, the 
court heard allocutions from several victims who had not previously testified in the 
penalty phase (including some who had opposed a death sentence), all of whom 
made moving and eloquent statements regarding both the impact of Nichols’ crime 
and their recommendations as to his sentence. 

As summarized below, the proposed amendment would likely have affected these 
outcomes in one of three ways. First, it might have made no difference at all. Sec-
ond, it might have prevented the prosecutors from securing McVeigh’s death sen-
tence and had no effect on Nichols’ life sentence. Third, it could have made the 
death sentence imposed on McVeigh - and on Nichols, if the statements permitted 
under the amendment had moved the jury to recommend such a sentence - vulner-
able to reversal on appeal. 

Assuming the right would not have applied in the penalty phase (i.e., assuming 
that ‘‘sentencing . . . proceeding’’ means only the imposition of sentence under 18 
U.S.C. § 3594), there would have been no effect. Victims were already entitled to 
be heard at the imposition of sentence even without the proposed amendment. 

Assuming the right would have applied in the penalty phase, its likely effect de-
pends on whether the right to be heard would have included the right to make rec-
ommendations to the jury, or only to provide impact statements. If the latter, there 
would again have been no effect, as victims were in any event permitted to make 
such statements. Since the question assumes the exclusion of witnesses who would 
have recommended a non-death sentence - rather than the exclusion of witnesses 
with factual information pertaining to the aggravating and mitigating factors at 
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30 The amendment might have resulted in testimony by additional victims if the selection of 
some representative victims to the exclusion of others were deemed unconstitutional for reasons 
described in response to Question 4. In that case, the likely effect on the outcome would have 
been either nothing (if the sentences were the same) or an adverse impact on the prosecution’s 
efforts (if, for example, McVeigh’s death sentence were reversed on appeal because the addi-
tional impact testimony made the overall effect so overwhelming as to violate due process, see 
Payne, 501 U.S. at 831). 

31 Mr. Twist is thus mistaken when he cites Nichols’ life sentence as support for the propo-
sition that ‘‘many juries decline to return death sentences even when presented with powerful 
victim impact testimony.’’ Twist Statement at 26 (quoting Paul G. Cassell, Professor of Law, 
University of Utah College of Law, Statement Before the Committee on the Judiciary, United 
States Senate, Responding to the Critics of the Victims’ Rights Amendment (Mar. 24, 1999)). 
The Nichols jury did not ‘‘decline’’ to recommend a death sentence; it simply did not reach the 
issue. 

issue - I must assume for purposes of this part of my answer that such witnesses, 
or at least the recommendation portion of their testimony, would have been ex-
cluded in any event.30 

The most difficult problem arises if the proposed amendment would have per-
mitted victims to make sentencing recommendations to a penalty phase jury. If 
hearing from the victims who preferred a non-death sentence would have swayed 
the jury, then the effect of the amendment would have been to frustrate the govern-
ment’s effort to punish McVeigh with death for having committed what was at the 
time the worst crime ever committed on American soil. 

On the other hand, if the jury had not been so swayed (as I believe is more likely), 
the result in McVeigh’s case would have been the same: a death sentence. However, 
whereas the death sentence imposed without such victim allocutions survived all ap-
pellate and collateral challenges, it could have been vulnerable to reversal if it had 
been secured in part through testimony that violated McVeigh’s constitutional 
rights. See United States v. McVeigh, 153 F.3d 1166, 1216–22 (10th Cir. 1998) (re-
jecting challenges to impact testimony and noting that McVeigh did not claim a vio-
lation of the limitations in Booth left untouched by Payne). 

The potential for mischief would have been even greater in Nichols’ case, where 
the jury never reached the point of considering any arguments for or against the 
death penalty. Having failed to reach a unanimous factual conclusion as to whether 
Nichols’ level of intent in committing the crime sufficed to permit imposition of the 
death penalty, see 18 U.S.C. § 3591(a)(2), the Nichols jury was discharged without 
making any sentencing recommendation.31 Presumably, in those circumstances, the 
addition of victims’ opinion testimony to the penalty phase could have had no effect 
on the outcome. 

But if the victims had been permitted to make recommendations (which would 
likely have strongly favored execution), and if the outcome had been different, it 
could only be because the victims’ moving pleas for justice had affected the way the 
jurors decided factual issues. In other words, the only difference the proposed 
amendment could have made would have been one that led jurors to make a factual 
decision on the basis of emotion rather than evidence. Such a result would plainly 
be contrary not only to the jurors’ legal duty and to existing constitutional protec-
tions, but also to the promise of the preamble to Section 1 of the proposed amend-
ment.

6. At the hearing, Assistant Attorney General Dinh stated that the proposed amend-
ment’s failure to define key terms like ‘‘victim’’ and ‘‘crime of violence’’ could be 
handled by means of legislation under the section 4 enforcement power. He added 
that the Supreme Court has addressed the use of the similar enforcement power 
under the 14th Amendment. Do you agree that Congress’s power to ‘‘enforce’’ a 
constitutional provision carries with it the power to define constitutional terms?

Response: I do not agree. Like Mr. Twist, I understand the Supreme Court to 
have ruled that ‘‘[t]he power to enforce is not the power to define.’’ Twist Statement 
at 38 (citing City of Boerne v. Flores, 521 U.S. 507, 519 (1997)). In recent years, the 
Supreme Court as well as some lower courts have issued several decisions inter-
preting the enforcement provision of the Fourteenth Amendment, upon which Sec-
tion 4 of the proposed amendment is modeled. Those cases state that Congress is 
not empowered, under the guise of ‘‘enforcing’’ a constitutional amendment, either 
to diminish the rights of the persons it was designed to protect or to impose sub-
stantive new restrictions on State governments. See, e.g., Kimel v. Fla. Bd. of Re-
gents, 528 U.S. 62, 88 (2000) (stating that the task of assessing the constitutionality 
of Enforcement Clause legislation requires the court to determine whether the stat-
ute ‘‘is in fact . . . an appropriate remedy or, instead, merely an attempt to sub-
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stantively redefine the States’ legal obligations’’); Saenz v. Roe, 526 U.S. 489, 508 
(1999) (‘‘Congress’ power under § 5, however, ’is limited to adopting measures to en-
force the guarantees of the Amendment; § 5 grants Congress no power to restrict, 
abrogate, or dilute these guarantees.’’’) (quoting Katzenbach v. Morgan, 384 U.S. 
641, 651 (1966)); Boerne, 521 U.S. at 519 (‘‘The design of the Amendment and the 
text of § 5 are inconsistent with the suggestion that Congress has the power to de-
cree the substance of the Fourteenth Amendment’s restrictions on the States. . . . 
It has been given the power ’to enforce,’ not the power to determine what constitutes 
a constitutional violation.’’); see also Nanda v. Bd. of Trs. of the Univ. of Ill., 303 
F.3d 817, 827 (7th Cir. 2002) (‘‘Congress’ enforcement power must stop short of rede-
fining the States’ substantive obligations under the Fourteenth Amendment.’’). 

Given this case law, any attempt by Congress to use the enforcement power to 
define the proposed amendment’s key terms would likely be held invalid. Such legis-
lation would necessarily either restrict the rights of some persons who might other-
wise be considered victims of violent crimes, or expand the substantive obligations 
of States whose laws would otherwise exclude certain persons from the protected 
class of victims. Assume, for example, that in State A the term ‘‘crime of violence’’ 
is defined (either through State legislation or judicial interpretation of the amend-
ment) to include both burglary and a driving-while-intoxicated offense resulting in 
injury within its definition of the term ‘‘crime of violence,’’ while the same term is 
defined in State B to exclude both of those offenses. In this scenario, the class of 
protected victims would be broader in State A than in State B. But assume that 
Congress enacted legislation, purporting to rely on its Section 4 enforcement power, 
to define ‘‘crime of violence’’ to include vehicular offense but exclude burglary. Such 
legislation would run afoul of both Saenz (because the exclusion of burglary would 
‘‘restrict, abrogate or dilute’’ the constitutional rights of burglary victims in State 
A) and Boerne (because the inclusion of the vehicular offense would decree the sub-
stance of otherwise non-existent restrictions on State B). 

I believe the view expressed by Assistant Attorney General Dinh with which both 
Mr. Twist and I disagree - i.e., the view that the enforcement provision itself in-
cludes the power to define key constitutional terms - is the product of the lengthy 
history of this proposed amendment and the several attempts to approach the dif-
ficult question of definition. It is important to set out that history in some detail 
so that the Committee can appreciate why the current reliance on the Section 4 en-
forcement provision alone appears to be predicated on an interpretation of Boerne 
that was untested and optimistic when first formulated by the Justice Department 
in 1998, and has been rendered unreliable by subsequent Supreme Court decisions. 

The Supreme Court decided Boerne in 1997. The sponsors of the proposed amend-
ment subsequently introduced a new version that provided, ‘‘The Congress and the 
States shall have the power to implement and enforce this article within their re-
spective jurisdictions by appropriate legislation, including the power to enact excep-
tions when necessary to achieve a compelling interest.’’ S.J. Res. 44, 105th Cong. 
§ 3 (Apr. 1, 1998) (emphasis added). The Justice Department recognized that the 
new language was aimed at preserving the power to define key terms, but opined 
that such an approach would be superfluous under the narrow reading of Boerne 
the Department favored:

We understand that the word ‘‘implement’’ was added to ensure that Con-
gress would have the authority to define key terms such as ‘‘victim’’ and 
‘‘crime of violence’’ after [Boerne]. In Boerne, the Supreme Court held that 
Congress did not have the power under the enforcement clause of the Four-
teenth Amendment to decree the substance of the rights conferred by that 
amendment. Notwithstanding Boerne, we believe that the enforcement 
power would give Congress authority to define key terms in the proposed 
amendment. We believe that Boerne is best read in light of its context: an 
attempt by Congress to reinstate a constitutional standard of decision that 
the Supreme Court had expressly rejected.

Letter dated June 2, 1998, from L. Anthony Sutin, Acting Assistant Attorney Gen-
eral, to the Honorable Orrin G. Hatch, attachment at 4 (‘‘DOJ 1998 Letter’’) (citation 
omitted). 

Thus, in assuming that the Supreme Court will interpret the enforcement power 
to include the power to define substantive constitutional terms, Assistant Attorney 
General Dinh appears to be relying on the Department’s 1998 analysis. But in the 
years since that view was articulated, the Supreme Court, in assessing the validity 
of federal laws enacted under the Fourteenth Amendment’s enforcement provision, 
has repeatedly invoked reasoning that exceeds the limitation of Boerne that the De-
partment anticipated in 1998. See, e.g., Nevada Dep’t of Human Res. v. Hibbs, No. 
01–1368, 2003 WL 21210426 (U.S. May 27, 2003) (‘‘Boerne . . . confirmed . . . that 
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it falls to this Court, not Congress, to define the substance of constitutional guaran-
tees’’); Kimel, 528 U.S. at 81 (‘‘The ultimate interpretation of the Fourteenth 
Amendment’s substantive meaning remains the province of the Judicial Branch.’’) 
(citing Boerne, 521 U.S. at 536); Florida Prepaid Postsecondary Educ. Expense Bd. 
v. Coll. Sav. Bank, 527 U.S. 627, 637–48 (1999) (invalidating Patent Remedy Act 
because the historical record and the scope of the act’s coverage demonstrated that 
it was not merely remedial or prophylactic, but changed States’ substantive obliga-
tions). Given this subsequent case law, I believe that the broader interpretation of 
Boerne that prompted the amendment’s sponsors to add the word ‘‘implement’’ in 
1998 has prevailed, and that an enforcement provision alone cannot be relied upon 
to empower Congress to define the key terms of the proposed amendment. 

Despite the need for something other than an enforcement provision, the current 
version of the amendment contains nothing else that could be construed as granting 
Congress the power to define key terms. As noted above, the sponsors of S.J. Res. 
44 first sought to overcome Boerne by giving Congress the power to ‘‘implement’’ as 
well as enforce the amendment. After the Justice Department expressed a concern 
that such language might itself cause unanticipated problems, see DOJ 1998 Letter, 
attachment at 5, the sponsors deleted ‘‘implement’’ and added a provision stating 
explicitly that the key terms were to be ‘‘defined by law.’’ See S. Rep. 105–409, at 
38–39 (1998). That approach was retained in the 2000 version of the amendment. 
See S.J. Res. 3, 106th Cong. § 1. In reporting that bill to the full Senate, the Com-
mittee appears to have continued to assume, as a result of Boerne, that the enforce-
ment provision alone would not be interpreted to allow Congress to define key 
terms, but that the ‘‘defined by law’’ provision would empower Congress, the States, 
and the courts to provide definitions controlling within their respective jurisdictions. 
See S. Rep. 106–254, at 28; see also id. at 46 (additional views of Sens. Kyl and 
Feinstein) (‘‘the ’law’ that will serve to define these terms will typically be State 
law’’). 

When the proposed amendment was reintroduced in the 107th Congress as S.J. 
Res. 35, the ‘‘defined by law’’ provision - which had been criticized in the 2000 Sen-
ate debate - was excised. As a result, for the first time since the decision in Boerne, 
the enforcement clause was the only provision in the proposed amendment under 
which Congress could hope to enact legislation defining key terms that would con-
trol in the States. This Committee issued no report on that bill, and the same ap-
proach - deleting the ‘‘defined by law’’ provision and relying solely on the enforce-
ment provision for the definition of key terms - was retained in the current bill. 

As noted above, Mr. Twist - one of the amendment’s primary drafters and sup-
porters - disagrees with Assistant Attorney General Dinh and accepts that ’[t]he 
power to enforce is not the power to define.’’ Twist Statement at 38 (citing Boerne). 
However, he does not see a limited enforcement power as cause for concern. Quoting 
from the prior report by this Committee, he writes that ‘‘the States will, subject to 
Supreme Court review, flesh out the contours of the amendment by providing defini-
tions of ’victims’ of crime and ’crimes of violence.’’’ Twist Statement at 38 (quoting 
S. Rep. 106–254 at 41) (emphasis added). When the Committee made that observa-
tion in 2000, it was correct: the States would indeed have had the power to define 
key terms - under the ‘‘defined by law’’ provision. See S. Rep. 106–254 at 28. Now, 
however, it is not: Mr. Twist’s observation no longer holds true because the ‘‘defined 
by law’’ provision has been deleted and the Section 4 enforcement provision empow-
ers only ‘‘Congress,’’ not the States. See S. Rep. 106–254, at 46 (additional views of 
Sens. Kyl and Feinstein) (noting that a proposal that ‘‘explicitly extended enforce-
ment power to both Congress and the States . . . did not garner the broad con-
sensus necessary to survive’’ in the draft approved by the Committee). 

In short, there are only three basic ways the key terms of this amendment can 
be defined: (1) by federal legislation that controls all jurisdictions, (2) by a combina-
tion of federal and State statutes that control within their respective jurisdictions, 
or (3) by judicial interpretation. The first option is plainly best suited to the appar-
ent goals of the amendment’s supporters because it avoids a patchwork of rights 
across jurisdictions, and because clear and detailed legislative definitions will help 
avoid a long and uncertain wait for the courts to develop common-law definitions. 
But that approach is not available under the language of the current bill because 
the enforcement power - the only remaining plausible source of such legislative au-
thority after the deletion of ‘‘implement’’ and ‘‘defined by law’’ - does not include the 
power to define key terms. 

The second option, combining federal and State legislation, may be the next best 
in that it avoids the delay and uncertainty of judicial interpretation. But that option 
simply reproduces the ‘‘patchwork’’ problem the amendment is designed to over-
come. Moreover, it is no longer available as the result of the deletion of the ‘‘defined 
by law’’ clause from the 2000 version. 
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32 Even within a single jurisdiction, the amendment’s terms can mean different things in dif-
ferent contexts. In the federal system, for example, manslaughter is a ‘‘crime of violence’’ for 
purposes of determining whether a defendant should be sentenced as a career offender, see 
U.S.S.G. § 4B1.2(a), cmt. n.1 (2002), but is not necessarily such a crime for other purposes such 
as determining his immigration status. See Jobson v. Ashcroft, 326 F.3d 367, 372–73 & n.5 (2d 
Cir. 2003); Dalton v. Ashcroft, 257 F.3d 200, 207 (2d Cir. 2001).

33 Given the fact that every State has already shown a willingness to alter its laws to improve 
the rights of crime victims, and given the fact that ratification of the proposed amendment 
would in any event require the overwhelming approval of State legislatures, this concern ap-
pears counter-intuitive. It also seems inconsistent with the confidence in the effectiveness of 
such financial incentives that Congress has shown on a variety of critically important matters, 
most recently with respect to the national Amber Alert system. See Pub. L. 108–21, tit. III, § §
301–304, 42 U.S.C. § § 5791–5791c (2003). In any event, enacting spending legislation would 
not foreclose a later constitutional amendment if some States failed to respond to the federal 
financial incentive. 

As a result, I believe it is most likely that the third approach would prevail by 
default, meaning that the amendment’s key terms would be defined piecemeal by 
individual judges interpreting the new constitutional language. Such interpretation 
would undoubtedly be informed by the varying definitions of the terms in pre-exist-
ing State and federal law,32 and would therefore likely produce different interpreta-
tions of the same federal constitutional right that would be controlling within the 
courts’ respective jurisdictions. Such judicial interpretation might ultimately lead to 
the Supreme Court’s creation of a uniform national definition, but the process of de-
veloping such a definition - the contours of which cannot be predicted with any cer-
tainty - would likely require years of litigation and produce a patchwork of incon-
sistent rights for crime victims in the interim. As a result, ratification of the pro-
posed amendment would simply replace one patchwork of State laws protecting 
crime victims with another. But unlike the current patchwork - which at least pre-
serves a uniform statutory definition applicable within all federal courts - ratifica-
tion of the proposed amendment would produce an interim patchwork of rights not 
only from one State to another, but also from one federal jurisdiction to another. 

7. At the hearing, Assistant Attorney General Dinh described the rights established 
under the proposed amendment as ‘‘self-executing.’’ To what extent are the flexi-
bility problems you described a result of the rights being self-executing, and is 
there a way to avoid such problems while still achieving the amendment’s goals?

Response: Virtually all of my concerns about flexibility arise directly or indirectly 
from the fact that the rights established in the proposed amendment are self-exe-
cuting. Because the substance of those rights would be established by the amend-
ment itself, the only certain and effective way to provide flexibility is for the amend-
ment itself to identify explicitly the circumstances in which the rights can be re-
stricted or denied. In other words, by making the rights self-executing, the amend-
ment makes it imperative for Congress to predict what circumstances may require 
what level of flexibility, and how the language it uses to preserve such flexibility 
will in fact be interpreted by the courts - and to get it right the first time. 

There are at least two ways to avoid this problem, neither of which has yet been 
tried. The first, as set forth in my earlier statement, is to address the problem of 
non-uniformity in the States through spending-based federal legislation. However, 
some supporters of a constitutional amendment respond that spending-based legisla-
tion is insufficient because (a) some States may forego funding so as to preserve a 
lower level of protection for victims,33 and (b) such legislation, unlike a constitu-
tional amendment, would not have the symbolic value needed to change a judicial 
culture that too often ignores or mistreats crime victims. 

Thus, the second way to avoid the problems associated with the establishment of 
self-executing constitutional rights accommodates both of those concerns. The pend-
ing bill would amend the Constitution by giving specific affirmative rights to the 
undefined class of crime victims, and would give Congress the power to enforce (but 
not define or limit the scope of) those rights. As an alternative, the Constitution 
could instead be amended simply by expanding the legislative power under Article 
I, Section 8 so as to allow Congress to pass victims’ rights laws that control in State 
as well as federal proceedings. I have appended to this response an example of such 
an alternative amendment. This approach could solve several problems: 

The ‘‘patchwork’’ problem. There is little disagreement that Congress has im-
proved the rights of crime victims in federal cases, but has been unable to make 
such laws applicable in the several States (which, as a result, have a patchwork of 
more or less effective laws). By explicitly granting Congress the power to legislate 
for the States in this limited area, the alternative amendment would cure the 
‘‘patchwork’’ problem in the most direct possible manner, and without the risk that 
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34 In my sample alternative draft, Congress is explicitly given the power ‘‘reasonably to define’’ 
key terms for purposes of the amendment. Such language makes it clear that the terms are to 
be defined in the first instance by Congress rather than through judicial development of a com-
mon law, but uses ‘‘reasonably’’ to provide a judicial check on a legislative power to define con-
stitutional rights that might otherwise be interpreted as unlimited. 

some States might choose not to accept the changes, even at the risk of losing fed-
eral funding. It would also avoid the problem of different States adopting different 
definitions of the class of victims to be given rights under the federal Constitution. 

The ‘‘culture’’ problem. While many supporters of an amendment readily concede 
that most of the injustices and indignities suffered by victims are already prohibited 
by existing laws, they believe that a constitutional amendment would help simply 
by virtue of the fact that it would better sensitize prosecutors and judges to the im-
portance of honoring existing guarantees of victims’ rights. To the extent they are 
right, it seems likely that any constitutional amendment specifically designed to 
help crime victims would have the desired effect. Any such amendment would rep-
resent only the 18th time in over two centuries that our nation has reached the ex-
traordinarily broad level of consensus required under Article V of the Constitution 
to alter our fundamental law. Further, any such amendment would plainly highlight 
the importance of affording legal protections to an identified group - victims of vio-
lent crimes - in a way comparable to very few other groups in our society. 

The ‘‘conflicting rights’’ problem. Supporters of the proposed amendment are con-
fident that it would not be interpreted to diminish the historic constitutional rights 
that all individuals now enjoy under the Bill of Rights. Some others have raised the 
concern that such confidence may prove to be misplaced. To the extent that the sup-
porters of the current draft might be proved wrong, it will likely be because of the 
self-executing nature of victims’ rights. But if the Constitution is amended simply 
by expanding Congress’ power to legislate, it will be easy for courts to interpret the 
resulting legislation like other laws that cannot and do not purport to abridge other 
constitutional rights. However, once the Constitution is amended explicitly to pro-
tect crime victims, it will not be easy for courts to do what supporters of the amend-
ment have cited as a problem in past cases: adopt a default practice of reflexively 
ignoring victims’ rights so as to guard against inadvertently infringing a criminal 
defendant’s rights. To the contrary, a defendant claiming (for example) that his 
rights would somehow be harmed by the vindication of a victim’s specific 
participatory right, affirmatively established by legislation under the amendment, 
would likely bear the heavy burden of demonstrating the conflict. Further, if the ob-
servation set forth in the preamble to Section 1 of the current bill is correct, no de-
fendant could possibly meet that burden and thereby trump the victim’s right. 

The ‘‘definition’’ problem. As noted above and in my prior written statement, I be-
lieve it is unlikely that the courts would interpret the proposed amendment to allow 
Congress to use its enforcement power to define the scope of victims’ rights by defin-
ing key terms such as ‘‘victim’’ and ‘‘crime of violence.’’ The importance of the issue 
is magnified if the rights are self-executing, because the uncertainty about who will 
be deemed to enjoy rights under the amendment makes it even harder to provide 
in advance for appropriate exceptions and remedies - as must be done if the rights 
are self-executing.34 

The ‘‘flexibility’’ problem. Although there are differing views about the extent to 
which courts may allow pragmatic limitations on victims’ rights, there is widespread 
agreement that some such limitations are necessary for mass-victim cases and cases 
where there is reason to believe the victims may seek affirmatively to frustrate law 
enforcement efforts. As noted above, an amendment establishing self-executing 
rights has only one chance to strike the right balance. But if the amendment simply 
empowers Congress to enact appropriate legislation, there is no such problem: any 
statute that proves either too rigid or too flexible can be amended. Further, given 
Congress’ commendable history of passing at least 15 separate victim’s rights stat-
utes in the last two decades, there is little reason to fear that Congress will not take 
advantage of its new-found ability to export to the States the protections that have 
proved so effective in the federal arena. 

The ‘‘remedies’’ problem. As noted in my earlier written statement, it is particu-
larly difficult to set out in the text of the Constitution itself a limitation on the rem-
edies available to victims whose rights are violated. If the rights are self-executing, 
some such limitation must be spelled out, as statutory or common-law limits would 
likely prove ineffective. But once we try to make the limitations on remedial action 
explicit, it seems our only choices are bad ones: If we choose a nuanced recitation 
that addresses the full range of foreseeable circumstances, the language will nec-
essarily be inelegant. By opting for more elegant phrasing that speaks the language 
of the Constitution, we sacrifice clarity. And both approaches carry an obvious risk 
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of unintended consequences. However, if the rights are not self-executing, but are 
conferred by legislation that the amendment empowers Congress to pass, then there 
is no need for the Constitution itself to address the issue of remedies at all - Con-
gress can effectively tackle that issue in its implementing legislation. 

ADDENDUM 

THE FOLLOWING IS ONE EXAMPLE OF AN ALTERNATIVE APPROACH TO AMEND-
ING THE CONSTITUTION TO PROTECT THE RIGHTS OF CRIME VICTIMS WITH-
OUT ESTABLISHING SELF-EXECUTING CONSTITUTIONAL RIGHTS. 

JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United States to protect the 
rights of crime victims.

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, (two-thirds of each House concurring 
therein), That the following article is proposed as an amendment to the 
Constitution of the United States:

‘Article——
‘SECTION 1. The Congress shall have the power, through appropriate legis-
lation, reasonably to define the terms ‘‘victim’’ and ‘‘violent crime’’ for pur-
poses of this article and to ensure that a victim of a violent crime: receives 
reasonable and timely notice of public proceedings under the laws of the 
United States or any State involving that crime and of any release or es-
cape of the accused offender; is not excluded from such public proceedings; 
is permitted reasonably to be heard at such public proceedings involving 
the accused offender’s release, plea, sentencing, reprieve, or pardon; and en-
joys the right to adjudicative decisions in such proceedings that duly con-
sider the victim’s safety, interest in avoiding unreasonable delay, and just 
and timely claims to restitution from the convicted offender.
‘SECTION 2. Nothing in this article shall affect the President’s authority 
to grant reprieves or pardons, or deny or diminish any right guaranteed by 
this Constitution.
‘SECTION 3. This article shall be inoperative unless it has been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of 
the several States within 7 years from the date of its submission to the 
States by the Congress.’.

Mr. CHABOT. Thank you. 
Our last witness today will be Mrs. Sharon Nolan. 

STATEMENT OF SHARON NOLAN 

Mrs. NOLAN. Mr. Chairman and Members of the Committee, my 
name is Sharon Nolan, and my husband and I have traveled here 
today to speak to you on behalf of our daughter Shannon Marie 
Nolan-Broe and our unborn granddaughter, Alexandra Jordan, who 
were violently and intentionally murdered on September 7, found 
buried on September 10 and during the autopsy performed on our 
daughter our murdered granddaughter was delivered on September 
11, 2001, the day the Earth stood still for so many. 

Can you imagine waking up one morning, 24 years after the 
birth of your first child, and realizing she has disappeared without 
a trace? Calling the police to report her missing and having begged 
for a search to pursue after being told that she is 24, married, 
pregnant and probably just walked away? We will have to wait 24 
to 48 hours legally for police intervention. 

Can you imagine being advised to pursue your own search for 
your children along with the 25 to 100 other family and friends 
taking us through waist high creek water, wooded areas thick with 
brush, abandoned tractor-trailers, trash dumpsters, miles of rail-
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road tracks and empty boxcars, including any high places that she 
could have jumped from, when a policeman asked could she be sui-
cidal? Searching for four days, always hoping for the safe return of 
your children but fearing the worst, and then it happens. The 
knock at the door, the sight of the police and the clergy, the look 
of sadness in their eyes, and then the excruciating numbness be-
fore the horrifying words are spoken, ‘‘We have found your chil-
dren. They have been murdered.’’

You can’t imagine making funeral arrangements for your oldest 
daughter and unborn granddaughter after being denied the right 
to see them one last time, after the coroner says that it is so bad 
there will be no need for embalming, and then to look in your sur-
viving children’s tormented eyes to deny them their last request, 
an open casket to say good-bye properly to their sister and their 
niece. Instead they are to kiss and embrace the cold black coffin 
along with the other 800 other mourners who attended. 

Can you imagine your whole world has just been devastated, you 
are in shock, yet it is time for the justice system to take over, al-
ways protecting the criminal’s rights first? You were notified of 
your right to attend pretrial hearings, yet not notified beforehand 
about changes, all the while being reminded to be on your best be-
havior and always feeling like the outsiders looking in on what was 
your children’s lives. You are warned repeatedly by the prosecutors 
about not talking to the press for fear of causing a mistrial, yet a 
newspaper reporter, be illegal or unethical, writes a column that 
provides personal information concerning the trial that was not of 
public record. We call this freedom of the press. You also become 
aware that you have court documents via the Internet that your 
own prosecutors do not have prior to a motion to suppress, and 
then you were asked why are you so angry. 

Can you imagine being denied the right to be present during jury 
selection and for the next three days to be left out in an open hall-
way outside the courtroom while the trial proceeds without you, not 
being allowed to attend the trial, yet the animal is paraded in front 
of you several times a day because it is his right to be there but 
not yours? After three days of unexplainable control of your in-
stincts to attack this murderer, you are asked to move from the 
hallway because you are causing him to feel uncomfortable and, 
then, to add insult to injury, you are required to purchase the tran-
scripts of the trial at a cost of $1,500 so that you can feel you have 
the same constitutional right that was provided to the murderer, 
the knowledge of what transpired. 

Can you imagine being called to the witness stand during the 
most traumatic and evil event in your lifetime, giving up your right 
to attend the trial, all the while knowing that you have no direct 
information to the crime, yet hoping to testify that the sonogram 
in your hand is that of your unborn grandchild, only to be stopped 
short by the defense attorney’s objection to quote, unquote hearsay? 
During an office visit with your daughter you heard the baby’s 
heartbeat but in the courtroom she has no name. She is ignored. 

Can you imagine after finding proof of previous abuse by the 
murderer you are told that legally it would be a violation of his 
rights to use the information in the trial? You hear the defense at-
torney’s insinuation that your five month pregnant daughter was 
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not murdered but died accidentally because domestic violence hap-
pens every day. It is not even aggravated murder or even murder 
when two people fight and one of them ends up dead. 

Statistics show that the leading cause of pregnant women is not 
from health-related issues. It is homicide. After three days of trial 
he is convicted, the judge passes sentence, you are granted your 
right to an impact statement, end of trial, so-called justice rules. 

Can you imagine after being found guilty beyond a reasonable 
doubt by a jury of his peers that he is sentenced to two life terms 
for aggravated murder plus five years for tampering with evidence, 
for the unlawful taking of two lives; yet he is now awarded one 
more right, his lifetime right to appeal? Could the same taxpayer 
dollars that keep him from living amongst society also grant him 
his freedom? 

Thirteen months after the jury and the judge convicts and sen-
tences him, once again his rights prevail. He is granted an appeal 
and receives a lesser sentence. Nine months to convict but only 
three-and-a-half weeks to overrule through appellate decision his 
sentence for tampering with evidence. 

Can you imagine being appalled by the appellate decision, yet de-
nied your right to speak at the resentencing? He is given back five 
years of his life. You were denied five minutes of your rage. 

What’s next? His right to appeal to the Ohio Supreme Court, al-
ways with the intent of proving that his rights in the Constitution 
were violated. 

In closing, can you imagine a country with a Constitution that 
protects all people both the accused and the victim and the sur-
vivor, a place where both can receive equal rights of the choice to 
be present, to be informed, to be involved, and to be heard? 

Our Shannon and Alexandra were denied all of these rights 
when their God given right to live was stolen, making them vic-
tims. Because of the self-serving acts of violence directed toward 
our children by the murderer, their voices have been silenced. 
Please don’t revictimize them again by legally silencing us. Who 
better to become their voices than the people who love them most. 
We did nothing wrong. We do not deserve the life sentence of vic-
timization by the country that we choose and are proud to call 
home. 

We may not speak the language of the bill, but we do speak the 
language of the heart. We support this amendment in the name of 
all victims who scream without sound. 

Thank you. 
[The prepared statement of Mrs. Nolan follows:]
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PREPARED STATEMENT OF SHARON NOLAN
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Mr. CHABOT. Thank you very much. 
I will begin with myself, recognize myself for five minutes for the 

purpose of asking questions. Let me start with you, if I can, 
Mrs.Nolan, and I first want to thank you for testifying here this 
afternoon and your courage in doing so and realizing that you are 
testifying not just for yourself but for your daughter who can’t be 
here and for your granddaughter, and for those that might be here 
there is a picture. I assume that is your daughter that is up there 
on the screen behind us right now, is that correct? 

So we appreciate you being here. 
Relative to what we are about, and that is passing a constitu-

tional amendment to protect victims, to put them on at least the 
same rights that victims—that the criminals have or that defend-
ants do, I know that you have served as a spokesperson for some 
other victims now because you have gotten involved on behalf of 
some other families as well. 

While serving as a spokesperson for victims, I assume you have 
had the opportunity to talk with some other victims and families, 
and what lessons have you learned from the families about being 
denied the right to attend or take part in criminal proceedings? Is 
it something you went through, something you are hearing from 
other families as well? 

Mrs. NOLAN. Absolutely. It is the feeling that you are the out-
sider looking in. From the moment of conception of your own child 
you make decisions for them. When they are old enough to move 
out, move on the road, they make decisions. My daughter made a 
decision to have a child. This murderer, this animal made a deci-
sion that neither one would live. When you go to the courtroom, the 
courts decide that not only the parents no longer can make any de-
cisions after death, but the victim has no voice, so without the par-
ents having a voice——

Mr. CHABOT. Did you feel perhaps that you were victimized twice 
in this process, once by the murderer and secondly by the criminal 
justice system and the way you were treated? 

Mrs. NOLAN. Absolutely. We were victimized every day. Abso-
lutely, every day. 

Mr. CHABOT. Thank you very much. 
Let me shift to Mr. Twist, if I could, at this time. 
There has been, I think, the idea that criminals are—have basi-

cally the Constitution, the defendants have the Constitution back-
ing them on a whole series of rights. The victims at best have state 
statutes and Federal statutes and state constitutions. 

Could you give us some idea as to how the victim is at a dis-
advantage because of that situation, either some instances or how 
that actually works in the real world where the victim, since they 
only have a statute and the criminal has the Constitution, how 
that does put the victim at a disadvantage? 

Mr. TWIST. Absolutely. As a lawyer now who litigates rights of 
crime victims on behalf of crime victims, I have a number of exam-
ples I could share with you. 

Let me give one that I have pending right now, on a cert petition 
before the United States Supreme Court. I represent—we have a 
pro bono project. We represent crime victims, help them assert 
their rights in criminal cases and do it for free. I represent Duane 
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Lynn. Mr. Lynn’s wife Nila was murdered when a man walked into 
their homeowners association meeting and, angry at the home-
owners association in Vantana Lakes, Arizona, a little retirement 
community, decided he would vent his anger at the homeowners as-
sociation by shooting into the meeting. He injured several people 
and killed two, one of whom was Nila Lynn. 

Duane wanted the right to go before the jury and make his rec-
ommendation for what the sentence should be after conviction, and 
in Arizona he has a state constitutional right to be heard at any 
proceeding involving sentencing and the legislature has said that 
includes his right to offer his recommendation about what the sen-
tence should be, so we filed a motion in court, asking the court and 
the trial court to protect Mr. Lynn’s right; and the motion was de-
nied on the basis that anything that a victim had to say, notwith-
standing the state constitution or the state statutes, anything a 
victim would have to say on the issue of recommending a sentence 
in a capital case would be irrelevant and inflammatory. 

We went to the Arizona Court of Appeals and the Arizona Court 
of Appeals upheld the trial court. We filed a petition for review 
with the Arizona Supreme Court and the Arizona Supreme Court 
upheld the trial court as well, arguing that notwithstanding Mr. 
Lynn’s state constitutional and statutory right, that he would not 
be allowed to exercise it on the basis that it would infringe on the 
defendant’s Eighth Amendment rights against cruel and unusual 
punishment. 

But here is the O. Henry ending to the story: Mr. Lynn all along 
wanted to stand before the jury and ask for life imprisonment and 
not the death penalty, but the culture of our justice system is so 
hostile to the exercise of victims’ rights that even a victim who 
wanted to stand before a jury and ask for life imprisonment and 
not the death penalty and whose right to do that was protected by 
the strongest state constitution and statutes was not allowed to ex-
ercise that right. 

Mr. Chairman, that is just one example of how, until victims’ 
rights are written into the Constitution of the United States, they 
will never change the culture of our justice system. 

Mr. CHABOT. Thank you. My time has expired. 
The gentleman from New York, Mr. Nadler, is recognized for five 

minutes. 
Mr. NADLER. Mr. Orenstein, let me proceed with the case that 

Mr. Twist was just talking about. The proposed amendment says 
a victim of violent crime shall have the right to reasonably be 
heard at public release, plea, sentencing, et cetera, proceedings, 
and that is what Mr. Twist was referring to in this particular case. 

The Arizona Supreme Court said that the victim’s rights to talk 
about the harm caused by the defendant were okay, but statements 
regarding sentencing exceeded those bounds and violated the 
Eighth Amendment. That was the holding of the court. Mr. Twist 
seems to believe that this amendment would overturn that and 
permit a defendant—a defendant, excuse me—a victim in that cir-
cumstance to recommend or comment on the pending sentencing, 
because it says the rights to be reasonably heard at public release, 
plea, sentencing proceedings, et cetera. It also says these rights 
shall not be restricted except when and to the degree dictated by 
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a substantial interest in public safety or by the administration of 
criminal justice. 

How do you think a court would read that? Would a court that 
said, without this amendment, that the Eighth Amendment, which 
prohibits cruel and unusual punishment, prohibits enforcement of 
a state provision, constitutional or statutory, that allows a victim 
to recommend or comment on sentencing, violates the Eighth 
Amendment, would such a court, would a supreme court think—
what does this mean, that the right to be heard at sentencing shall 
not be restricted except to the degree dictated by the administra-
tion of criminal justice? 

Does this amendment, in your opinion, do anything on that case 
at all? 

Mr. ORENSTEIN. It is hard to predict, but my guess would be that 
many courts would say this amendment, by its terms, would not 
help Mr. Lynn in that case, because there is a clear line of Su-
preme Court, lower court and now Supreme Court cases saying you 
can’t give a sentencing recommendation for or against the death 
penalty in a capital case to a sentencing jury. And I am not sure 
what the framers of this amendment intended it to mean, but if it 
means that you could make a sentencing recommendation like that 
to the sentencing jury, you could only do it by overturning our cur-
rent understanding of the Constitution. So I think then a court 
would look to section 1, which says we can honor victims’ rights 
without disturbing the rights of the accused and it would say, well, 
we can’t interpret the amendment to mean something that will 
overturn the rights and there are very plausible readings of the 
right to be heard at sentencing, such as the right to make a sen-
tencing recommendation to the judge, not the jury, at the actual 
imposition of sentence that would fit. So my guess is the result 
would be the same and that this amendment wouldn’t accomplish 
a different result in that case or it would, you know, disprove what 
is in the first section. 

Mr. NADLER. So, in other words, a court faced would, in your 
opinion, read the—having two apparently contradictory sentences 
in section 2, where it says on the one hand you should not restrict 
the right to be heard at a sentencing proceeding, on the other hand 
these rights should not be restricted except when necessary for a 
substantial interest in public safety or the administration of crimi-
nal justice, and the courts have read the Eighth Amendment to say 
you can’t do that, which would be the substantial interest in the 
administration of criminal justice, either you overrule that, in 
which case the first sentence that the rights of victims of violent 
crime being capable of protection without denying the Constitu-
tional rights of those accused would seem to be meaningless, so 
they would read it so as not to change it, but if they read it in a 
way to change it by the way Mr. Twist believes it would read then 
that really makes sentence one not true? 

Mr. ORENSTEIN. I think those are the choices for the court, yeah. 
Mr. NADLER. And the court would not read sentence one as not 

being true? 
Mr. Twist, why is that wrong? 
Mr. TWIST. Which part of what you said? 
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Mr. NADLER. Well, the way I am reading it, I am trying to figure 
out if this amendment really does anything at all, I am not sure 
it does, because it says on one hand the rights of victims shall not 
be restricted in the following respects, A, B and C, then it says 
they can be restricted when necessary for the substantial interest 
of public safety or the administration of justice. Then you come 
along and say obviously we want to overturn court decisions that 
say the Eighth Amendment trumps the right to be heard at the 
sentencing, but the court would probably read that the administra-
tion of criminal justice means it doesn’t trump that and if the court 
read it otherwise it would seem that the sentence in section 1 is 
meaningless, or not true, so it would seem to dictate to read it to 
make it meaningless. 

Mr. CHABOT. The gentleman’s time has expired but you can an-
swer the question. 

Mr. NADLER. I hope you understood my question. 
Mr. TWIST. I do and I think there is a strong case for why it 

wouldn’t be meaningless. 
First of all, the two cases Mr. Orenstein talks about really come 

on the earlier end of the victims’ rights statutory and constitutional 
amendment revolution. They are late ’80’s cases, Booth v. Mary-
land in 1987 and then Paine v. Tennessee in 1991, and, frankly, the 
answer to the question is pending now before the Supreme Court. 
I mean, we will see what the United States Supreme Court does 
with Mr. Lynn’s petition and whether or not the Court takes the 
case or whether it waits and takes another case. 

Ultimately the Supreme Court will resolve this question of the 
limits of a victim’s right to be heard in a capital proceeding, but 
the reason why the amendment is so important is because the only 
way for the jurisprudence on this issue or any other issue involving 
a victim’s right to fairly proceed and to be presented in a way that 
is balanced, where the Court can equally weigh all of these impor-
tant interests is for the defendant’s right to be protected in the 
Constitution and the victim’s right to be protected in the Constitu-
tion. 

As long as victims’ rights, as the Chairman alluded to earlier, as 
long as victims’ rights are in subordinate law, state constitutions, 
state statutes, victims are always second class citizens, and there 
is no way to make an effective advancement of the jurisprudence 
in a balanced kind of way. 

Nobody seeks to trump defendants’ rights by any means, and this 
amendment wouldn’t do that, but what we do seek is to be able to 
present to the courts a balanced argument. 

Mr. NADLER. Could I have one more additional minute? 
Mr. CHABOT. All right. The gentleman is granted one additional 

minute. 
Mr. NADLER. I just wanted to pursue that last point on a philo-

sophical basis. 
No one seeks to trump the defendant’s rights and the defendant’s 

rights are designed to protect the innocent, of course, but they have 
to be balanced. The victim’s rights cannot be subordinate to the de-
fendant’s rights is what you are saying, but if the chief goal of the 
criminal justice system is to protect the innocent from an unjust 
conviction, shouldn’t the victim’s rights to allocution or to rec-
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ommendation be subordinate to the alleged criminal’s rights to 
have a fair shot at proving his innocence? 

Mr. TWIST. Mr. Chairman, Mr. Nadler, I think the chief goal of 
the criminal justice system is to do justice and indeed that is writ-
ten into the ethical codes for prosecutors, it is written into our 
criminal justice system, and we cannot do justice, as long as the 
rights of the victim are always subordinate. 

Mr. NADLER. Excuse me. My question is in terms of doing justice, 
it is the defendant who is on trial and the chief goal of the criminal 
justice system is to say he is innocent, he is guilty, and be correct, 
and that has got to be the chief goal above other things, and in 
that context shouldn’t the ability of an innocent person to be found 
innocent be more important than the rights of other people, frank-
ly? 

Mr. TWIST. Mr. Chairman, Mr. Nadler, if seeking the truth were 
the only goal of the justice system, determining whether a person 
is guilty or innocent——

Mr. NADLER. Or the chief goal. 
Mr. TWIST. We wouldn’t have a rule that excluded evidence, 

knowing. There are a lot of things that we do in our criminal jus-
tice system that protect other values, and certainly the right for a 
victim to have a voice is a value that is sufficient to be protected 
by the Constitution of the United States. 

Mr. CHABOT. The gentleman’s time has expired. 
The gentleman from Iowa, Mr. King, is recognized for five min-

utes. 
Mr. KING. Thank you Mr. Chairman. As I reflect upon the testi-

mony and the discussion, our definition of justice is pretty much 
open here and one might define it on one end for the same crime 
as an execution of the criminal and the other might define it on 
the other end as a suspended sentence or a very light sentence 
under a different type of a charge. So that is something that is very 
open for us and I don’t know if we will get that defined here today, 
but I would like to focus on an issue that I slightly alluded to in 
my opening remarks and I would direct my questions to Mr. Twist, 
and that is the role of the state, as I am going to call it, intervener 
or a referee or an entity that steps in between the victim, the vic-
tim’s family and interests, and the criminal, and I would ask you 
if you could expound upon your philosophy in regard to the role of 
the state as an intervener. 

Mr. TWIST. Yes, Mr. Chairman. Mr. Chairman, Mr. King, I am 
very mindful of the background to your question, because at the 
founding of the Country victims were their own prosecutors; I 
mean, we had a system characterized by arbitration largely by the 
private prosecution. The notion would never have occurred to the 
Founders to write participatory rights for victims into the Constitu-
tion, because the system of prosecution at the time was character-
ized by private prosecution, by victims proceeding with their own 
cases, and, as time went on, even late into the 19th Century, well 
into the 1830’s, Alexis de Toqueville wrote Democracy in America 
and noted that the offices of the prosecutor were few. 

We had a system that was characterized, unlike it is now, by pri-
vate prosecution, but gradually, over time, the state took on the 
duty to the point now where it is really a monopoly duty of the 
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state to investigate and prosecute offenses, and in that process 
sadly victims have been pushed to the side and become just an-
other piece of evidence in the state’s case, and there are a lot of 
good reasons why we don’t have private prosecutions any more and 
why the state has to pursue justice. Don’t get me wrong, but in the 
process of doing that victims have been denied essential rights and 
it is unfair. 

Mr. KING. With regard to the study that I referenced, Cato Insti-
tute study, do you have some familiarity with that study? 

Mr. TWIST. Yes, sir. 
Mr. KING. And I just ran some numbers out here and in a way 

I am responding to the gentleman from Virginia, and I don’t know 
whether I want to see more people locked up or crime victims com-
pensated. I would like to see the most effective utilization of our 
resources as we have and for proposing this as a comment would 
be, say, for example, if we had 20 criminals and we could lock up 
10 of them for $18,000 a year, which we really can’t do any more 
with that 1995 number, that would be $1,800,000 a year to protect 
the public and the other were left to go free at $444,000 a year cost 
to individual crime victims in huge whopping chunks. That price is 
$4.44 million, so it would seem to me that if we could catch the 
other 10 and lock them up we would save the public 4.2 million, 
and how much would we save in individual human suffering cannot 
be measured. 

And so what I am suggesting here is something I would ask you 
to comment on, is with that equation of not utilizing our resources 
as good as we might, if the state were compelled to compensate the 
crime victim for the full amount of their loss, we would look at that 
cost and I think we would focus more on prosecution, incarceration, 
and prevention. So what is your view of that equation? 

Mr. TWIST. Mr. Chairman, Mr. King, I agree with you that we 
need to focus more on the justice aspects of the crime victims’ 
rights amendment. A criminal justice system that shuns its victims 
and treats its victims with injustice discourages them from partici-
pating in this Country’s justice system. That is why so few crimes 
get reported. That is why there is such difficulty in getting citizens 
to cooperate with the justice system, because of the gross injustice 
that innocent victims are met with in our justice system, and a sys-
tem that would be characterized with the rights that this amend-
ment would secure would be a system that would encourage vic-
tims to come forward and there would be a crime control and jus-
tice effect that we would see from that. 

Mr. KING. Thank you, Mr. Twist, and I see that I am out of time. 
So thank you, Mr. Chairman. 

Mr. CHABOT. Thank you very much for your questions. We do ap-
preciate it. The gentleman from Virginia, Mr. Scott, is recognized 
for five minutes. 

Mr. SCOTT. Thank you, Mr. Chairman. I think we are getting to 
the point where we are getting the rights of the accused and the 
rights of the victims. If they clash, we want them balanced. The 
Constitution says you can’t pass legislation that will undermine the 
rights of a defendant. 

Now, is it your position that the rights of a victim can trump the 
rights that the defendants now have? 
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Mr. TWIST. Mr. Chairman, Mr. Scott, never. 
Mr. SCOTT. Never. If we are not going to undermine the rights 

of the defendant, what then is the barrier to statutorily enacting 
any of the things in the resolution? 

Mr. TWIST. Mr. Chairman, Mr. Scott, there is no barrier, and, in-
deed——

Mr. SCOTT. Aren’t we doing Constitution rather than a statute? 
You can provide by statute the requirement for notice; is that 

right? 
Mr. TWIST. Yes. 
Mr. SCOTT. You can require by statute that decisions duly con-

sider the victim, you can do that now? 
Mr. TWIST. Yes. 
Mr. SCOTT. You can do by statute the right not to be excluded 

to the extent it doesn’t undermine the defendant’s rights; you can 
do that by statute, right? 

Mr. TWIST. Mr. Chairman, Mr. Scott, everything that is written 
in the amendment could be written into the statute. 

Mr. SCOTT. Okay. Whether it is a statute or a constitutional 
amendment, what recourse or right of enforcement does the victim 
have? 

Mr. TWIST. Mr. Chairman, Mr. Scott, that is the full answer to 
your question, because the truth is we have tried. We didn’t begin 
this effort by coming to the Congress and asking for a federal con-
stitutional amendment. 

Mr. SCOTT. If it is a federal constitutional amendment, if you 
enact the constitutional amendment, somebody isn’t notified, then 
what? 

Mr. TWIST. The enforcement provision is clearly set forth in sec-
tion 3 of the amendment, it is standing. It is the victim’s right to 
assert the rights that are granted by the Constitution. 

Mr. SCOTT. . Wait, wait, wait. That is a right and then suppose 
the right is denied, what is the enforcement? 

Mr. TWIST. Just like a defendant’s right would be, to seek a re-
view of that decision denying the right, just as defendants have the 
right to do that now. 

Defendants don’t——
Mr. SCOTT. After the trial is over and you were afforded your 

right to be heard, section 3 says you can’t get money and you can’t 
get a new trial. What can you get? 

Mr. TWIST. Mr. Chairman, Mr. Scott, what you would do in the 
real world is you would litigate the issue of the denial of your right 
within the criminal case as it was going on, as we have done in 
Mr. Lynn’s case. It is a perfect example. While that prosecution 
was going on, we took his case first to the trial court, then to the 
court of appeals, then to the Arizona Supreme Court. 

Mr. SCOTT. Was this during the trial? 
Mr. TWIST. During the pendency of the case, yes. 
Mr. SCOTT. Okay. 
Mr. Orenstein, you are a prosecutor? 
Mr. ORENSTEIN. Yes—well, I was, yes. Not any longer. 
Mr. SCOTT. What would all of that in the middle of a trial do to 

your prosecution? 
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Mr. ORENSTEIN. Particularly in a capital case that could be very 
problematic. In a capital case you have got jurors sitting in the box. 
It is very time-consuming to get them there. You have got wit-
nesses assembled from around the country. If you want continuity 
of the process—an earlier version of this amendment would have 
forbidden remedy for a violation of the right that would have re-
sulted in staying the trial so you could fight it out. You could go 
to court separately. 

Mr. SCOTT. You mean, in the middle of the trial, after the jury 
has been impaneled, you could be forced to stop, go to appellate 
court and argue? 

What happens to the trial? 
Mr. ORENSTEIN. It is on hold and if, for example, some jurors can 

no longer serve then you are in a bind and you may have to start 
over again. 

I don’t want to mislead. It is not required by this amendment, 
but it is permitted, particularly in relation to the last version, 
where it was expressly forbidden to stop trials in this way, and 
that language has been taken out. 

Mr. SCOTT. Mr. Twist, I think you said you found that the court 
language would be inflammatory and what else? 

Mr. TWIST. Irrelevant. 
Mr. SCOTT. Inflammatory and irrelevant. If you have information 

in a trial that a court has ascertained is inflammatory and irrele-
vant and therefore against the rights of the defendant to have a 
fair trial, is it your understanding that this constitutional amend-
ment would require that kind of information to come into court? 

Mr. TWIST. Mr. Scott, it is my conclusion that Mr. Lynn’s mere 
assertion that he wanted life imprisonment and not the death pen-
alty is neither inflammatory nor irrelevant. 

Mr. SCOTT. But the court found as a finding it is irrelevant and 
inflammatory. Having found that, I mean, we can discuss whether 
or not they should have found it, but having found it, would this 
amendment require inflammatory and irrelevant information to be 
injected into the trial? 

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question. 

Mr. TWIST. Mr. Scott, of course, it would not, because the——
Mr. SCOTT. Then it wouldn’t affect Mr. Lynn’s case. 
Mr. TWIST. It would affect Mr. Lynn’s case because that is not 

the issue. The issue—there would always be a due process limita-
tion on making statements that are, ‘‘unduly prejudicial,’’ but I can 
submit and I, you know, trust that the U.S. Supreme Court will 
agree with us, that a victim’s simple request for life imprisonment 
and not the death penalty is not unduly prejudicial. 

Mr. SCOTT. Mr. Chairman, are you going to have another round 
of questions? 

Mr. CHABOT. We don’t anticipate that, no, but if the gentleman 
wants that he would be granted it. 

Mr. SCOTT. Thank you. 
Mr. Orenstein, just for the record, if you have two defendants 

and you are offering one a plea for testimony, what would this 
amendment do to that process? 



113

Mr. ORENSTEIN. If the person you are offering the bargain to has 
victims of his own, as he likely will, part of the bargain is going 
to be he is going to plead guilty and you might want to send him 
out on the street so you can give him bail so you can correct some 
more information. You are going to have to give reasonable and 
timely notice to that cooperating witness’ victims before the——

Mr. SCOTT. That would complicate the situation. 
Mr. ORENSTEIN. Yes. In some circumstances, it would. 
Mr. SCOTT. Now, in this last minute I have got, we talked about 

witness exclusion from trials. Why should any witness be excluded 
from the trial and, having answered that, why should a victim be 
different or not be different from other witnesses? 

Mr. ORENSTEIN. There is really little reason to exclude a victim 
from a courtroom unless the victim is also a fact witness and you 
want to ensure that that witness’ testimony isn’t tainted by listen-
ing to the trial. But as a general matter, and I include now victims 
who want to testify at a penalty hearing, they should never be ex-
cluded and there are statutory ways that that can——

Mr. SCOTT. But there is a purpose why any witness is excluded 
from the conduct of the trial? 

Mr. ORENSTEIN. It is to preserve the testimony from being sub-
ject to the claim that you only decided what to say after hearing 
what others said. 

It is generally not a constitutionally required rule and that is 
why statutory fixes can and have worked to overcome the problem 
of excluding witnesses. 

Mr. CHABOT. The gentleman’s time has expired. 
Mr. SCOTT. Mr. Chairman, could I just follow up, one quick follow 

up—why wouldn’t any witness—why wouldn’t you be able to ex-
clude any witness and why should a victim testifying be different, 
if the goal is to preserve testimony? 

Mr. ORENSTEIN. Well, because; I mean, I do agree with my col-
leagues here. There are some different sensitivities involved with 
the victim. If you can accommodate the rights of the accused by 
making a—creating a system that allows the witness, the victim 
witness, to attend the trial, I think we should try to do that. There 
are ways to do it through legislation. It is only if you get to the 
point where letting that person, victim or anyone else into the 
courtroom that you are going to deny the defendant’s due process 
rights that you have a conflict of rights, and then you have the 
question of what will happen under this amendment. 

The gentleman from Florida is recognized for five minutes. 
Mr. FEENEY. Thank you, Mr. Chairman, and thank you to the 

witnesses. 
I am sorry I arrived a little late, my flight just arrived, but I 

don’t need to be convinced of the merit of the proposal here. But 
coming from 12 years in the state legislature I was an advocate of 
victims’ rights in the State of Florida. I guess what I would like 
to be convinced of—and maybe Mr. Twist is best able to do it—
what are the 10th Amendment issues? I recognize we can amend 
the Constitution and we can supersede the 10th Amendment, but 
as a practical matter it seems to me there should be some legiti-
mate concerns about whether the United States Constitution is the 
best place to provide for protecting victims. 
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A, I guess I would like to know why states can’t do it because 
in large part they have already done it. What can be done without 
interfering with defendant’s rights under the U.S. Constitution, at 
least in some places? 

Secondly, states, after all, do define what state crimes are. It is 
one thing to apply this to federal crimes. It is quite another in my 
view to apply it to every violent crime as defined by states. 

I recognize there is a certain symmetry that arguably the pro-
ponents could bring to this bill, and that is we protect the accused 
in state defined crimes and so that it would be appropriate to also 
protect the victims, but I guess I am concerned that we are just 
going to simply overrule a whole host of common law and statutory 
procedures at the state level and there is a hodgepodge. 

I think Professor Tribe, in his comments, is correct, and there 
are greater and lesser degrees of protection throughout the 50 
states I am certain with respect to victims, but I am still not con-
vinced that one constitutional amendment is the best way to re-
solve that. 

I am concerned about the practical costs imposed on state pros-
ecutions and judicial systems, because each state is going to have 
slightly different criminal processes and protections. We don’t know 
what the ultimate cost will be, and I guess I would also raise the, 
you know, jurisprudential view that in civil wrongs there is a vic-
tim or a set of victims. 

In criminal matters we are all victims, and it is more than theo-
retical. If you walk down the street in some big cities that have 
large crime problems, you pay a tax through higher insurance rates 
on your automobile, your car. You continue to have to pay higher 
costs at the local grocery store and the restaurant because of their 
insurance costs, because of their need for security. So collectively 
we are all victims when violent crime occurs and are we under-
mining the notion with this constitutional amendment that society 
as a whole is the real ultimate victim of violent crime, albeit obvi-
ously some people pay a greater price if they happen to be the one 
assaulted, raped or murdered, whatever. 

And finally, I am concerned that we are going to have a constitu-
tional guarantee without, it appears to me, a remedy. If the remedy 
is to take an interlocutory appeal and hold up the trial and that 
is the best we can do, but we are not going to have any compensa-
tion to the victim, I guess it would be of some concern to me that 
we are going to write a guarantee in the United States Constitu-
tion without some adequate remedy to the victim. 

And I guess, lastly, theoretically, my understanding of the 
United States Constitution and the parts about it which I like best, 
although I have taken an oath to uphold all of it, are the parts that 
protect individuals from government action, and this seems to me 
an amendment that while it is addressed to government processes, 
ultimately the victims have been victimized by other individuals in 
our society, and while the process ought to go out of its way to pro-
tect them, in my view, I guess I like to be convinced that the states 
are not the best place to do that protection. 

And, Mr. Twist, if you are the best place to answer those con-
cerns? 
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Mr. TWIST. Mr. Chairman, Mr. Feeney, when a battered woman 
is not given notice of the release hearing for the person accused of 
battering her, when the parents of a murdered child are excluded 
from a trial——

Mr. FEENEY. Remember, I am with you on the merits. I have al-
ready passed a lot of that in Florida as a cosponsor. 

Mr. TWIST. Well, I will tell you, Mr. Feeney, it is the government 
who is doing that. The government is imposing those rules, and on 
the point of why can’t we do this in the states, with all due respect 
we began in the states. We began with nothing in the states. We 
made a conscious decision to go to the states first, and now we 
have 50 states that have state statutes and we have 33 states of 
one variety or another that have state constitutional amendments, 
and we have tried to enforce those in the states for more than a 
decade, and it simply doesn’t work in case after case after case to 
fully respect the rights of crime victims and to change the culture 
of our criminal justice system. 

I would just make one point, Mr. Chairman, Mr. Feeney, when 
James Madison took to the floor of the 1st Congress and proposed 
the Bill of Rights, his opponents said, among other things, we don’t 
need to put the Bill of Rights into the Federal Constitution, be-
cause the states have amendments. The states had bills of rights. 

Madison responded, and this is a speech on the floor of the Con-
gress, ‘‘Not all states have bills of rights, and some of those that 
do have inadequate or even absolutely improper ones.’’

Our experience in the victim’s movement is no different. Madi-
son’s insight was that once these rights get written into the Con-
stitution of the United States, and again this is from his speech on 
the floor, he said, ‘‘They will have a tendency to impress some de-
gree of respect for the rights themselves, to establish the public 
opinion in their favor and rouse the attention of the whole commu-
nity as they acquire by degrees the character of fundamental max-
ims as they become incorporated with the national sentiment.’’

That is exactly the power of the Constitution and only the power 
of the Constitution, which is the law of all of us, to change the cul-
ture of our criminal justice system in this case, and it is a criminal 
justice system that despite our best efforts, despite your work in 
Florida and our work all across the country, despite those best ef-
forts, victims remain second class citizens. 

Until their liberties—and the purpose of federalism isn’t to just 
give power to the states. The purpose of federalism is to protect our 
liberty as citizens. Until our liberty as crime victims to be noticed 
and to be heard and to not be excluded are written into the law 
of our country, the U.S. Constitution, they will not become the fun-
damental maxims that James Madison talked about. 

Mr. CHABOT. The gentleman’s time has expired. I want to thank 
the witnesses for their testimony this afternoon. I think it is ex-
tremely helpful. 

Mr. SCOTT. Mr. Chair? 
Mr. CHABOT. Oh, Mr. Conyers. I am sorry, Mr. Conyers. I didn’t 

see you there. 
The gentleman from Michigan is recognized for five minutes. 
Mr. CONYERS. Thank you, Mr. Chairman. 
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I ask unanimous consent to put into this record the statement or 
the letter from Hilary Shelton, Director of NAACP. 

Mr. CHABOT. Without objection. 
[The information referred to follows in the Appendix] 
Mr. CONYERS. And I would like to invite the lawyers on the panel 

if they would agree to meet with Director Shelton, if I could set up 
an appointment. 

Mr. ORENSTEIN. Of course. 
Mr. CHABOT. They have all indicated they would be willing to do 

that. 
Mr. CONYERS. Thank you very much. 
Now, let me ask Mrs. Nolan, whose testimony was so personal, 

and I am glad that you are here today. 
Mrs. NOLAN. Mm-hmm. 
Mr. CONYERS. The Chief Justice of the Supreme Court favors 

more a statutory remedy for victims rather than a constitutional 
amendment. What do you think I should tell him or what would 
you tell him if you saw him? 

Mrs. NOLAN. What I would say to him is if it takes the Constitu-
tion to have the rights for the accused to be contained at all times 
then it needs to be in the Constitution for the victims. We at least 
need to be held equal. 

Mr. CONYERS. Mm-hmm, and Mr. Beloof. 
Mr. BELOOF. Sir? 
Mr. CONYERS. What would you suggest I discuss with the Chief 

Justice of the United States Supreme Court about this matter? 
Mr. BELOOF. Well, I think I would explain to the Chief Justice 

of the Supreme Court the experience we have had in the states. I 
think I would explain to the Chief Justice why there is a need, 
also, to have victims’ rights in the Constitution, so that they are 
equal and can be balanced with other rights in the Constitution. 

Ultimately, the Chief Justice knows he will be in control, as will 
the rest of his brethren on the Supreme Court, of how those rights 
are balanced. 

I would explain to him that people from academics, from the left, 
such as Lawrence Tribe, perhaps this Nation’s most constitutional 
scholar, and people from the right and people like myself in the 
middle see that these don’t infringe upon defendant’s rights and 
that the court can adequately balance these rights. So that would 
be part of my conversation with the Chief Justice. 

Mr. CONYERS. Very good; and, attorney Steven Twist, what 
would you recommend my discussion or yours be with the Chief 
Justice? 

Mr. TWIST. I wish I could ask him to grant cert. on Mr. Lynn’s 
petition. 

Mr. Conyers, of course, I regret the position of the Judicial Con-
ference, urging the Congress to pass statutes instead of a constitu-
tional amendment, because I think that view consigns victims to 
second class citizenship. They would not propose that defendant’s 
rights be in statutes and not the Constitution, and I do not under-
stand why they ask victims to settle for second class citizenship. 

Mr. CONYERS. Thank you very much. 
I yield to the gentleman from Virginia. 
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Mr. SCOTT. Mr. Chairman, I would like to ask any of the wit-
nesses why this is limited just to violent crimes and not other 
crimes. I would imagine that somebody who is a victim of embez-
zlement would certainly want the benefits, whatever benefits there 
may be in this thing, to apply to them. 

Why is it limited to just violent crimes? 
Mr. TWIST. Mr. Chairman, Mr. Scott, if we can get two-thirds of 

the Congress to agree that it should cover all the victims of crime, 
we would certainly support that. 

Mr. ORENSTEIN. Mr. Scott, if I could, when I was at the Justice 
Department, I was working on that side with people who were 
working on this amendment, including Mr. Twist. 

I think one of the concerns is that economic crimes in particular 
can have thousands of victims in any given case, and one of the key 
problems for this amendment already with cases like Oklahoma 
City or 9/11 is what do you do in the mass victim cases. 

Those problems would be greatly exacerbated if we didn’t limit 
it to violent crimes, and so I think that is one of the reasons. Un-
fortunately, it creates other definitional problems. 

Mr. SCOTT. It is not limited to multiple crimes. This amendment 
would apply to Oklahoma, it would apply to New York. 

Mr. ORENSTEIN. Absolutely, but the problem is if you extend it 
to nonviolent crimes as well, now you have all sorts of fraud 
schemes that just by their nature have thousands of victims. Right 
now, thank God, mass victim cases and violent crimes are a rare 
exception. 

On the economic side of the house it is not necessarily the case, 
that is true, so you would have more problems. 

Mr. CHABOT. The gentleman’s time has expired. The gentleman 
from New York is recognized for the purpose of making a motion. 

Mr. NADLER. Thank you, Mr. Chairman. Mr. Chairman, I ask 
unanimous consent that all Members have five legislative days to 
revise and extend their remarks, to submit additional materials for 
the record or to submit additional questions to the witnesses in 
writing for the record. 

Mr. CHABOT. Without objection. 
Mr. NADLER. And, Mr. Chairman, are you able to give the Mem-

bers of the Subcommittee an indication of whether you plan to do 
a markup on this, to follow this up with a markup and, if so, when? 

Mr. CHABOT. We don’t have any dates available at this time, but 
I certainly would like to have a markup by some time in the future, 
yes. 

Mr. NADLER. Thank you. 
Mr. CHABOT. Thank you. 
I would again like to thank the panel for being here this after-

noon. I especially want to thank Mrs.Nolan for sharing her experi-
ence with us, very unfortunate, and none of us can express in 
words our condolences for your loss and the loss of your family, but 
thank you for being here. It takes a lot of courage to come forward 
and testify at a hearing like this. 

So there being no further business, we are adjourned. 
[Whereupon, at 3:51 p.m., the Subcommittee was adjourned.] 
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A P P E N D I X 

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT 

This afternoon the Subcommittee on the Constitution is convening to hear testi-
mony concerning H.J. Res. 48, the Crime Victims’ Rights Amendment to the United 
States Constitution. The purpose of the victims’ rights amendment is to ensure com-
prehensive protection throughout the criminal prosecution process to victims of vio-
lent crime. While there are federal and state statutes that provide protections to 
some victims of violent crime, not only are crime victims not provided comprehen-
sive rights, but these rights are not available to all victims. 

In 1982, President Ronald Reagan convened the Presidential Task Force on Vic-
tims of Crime. After holding hearings around the country and carefully considering 
the issue, the Task Force concluded that the only way to fully protect crime victims’ 
rights was to amend the U.S. Constitution. 

Following this strong recommendation, crime victims’ rights advocates decided to 
seek constitutional protections on the state level before undertaking a federal initia-
tive. The campaign to enact protections at the state level was overwhelmingly suc-
cessful. Today, thirty-two states, including my home state of Ohio, have passed 
amendments—with the truly overwhelming support of voters. 

Although state amendments now extend rights to victims of crime, the patchwork 
of protections has proven inadequate in fully protecting crime victims. A clear pat-
tern has emerged in courthouses around the country—judges and prosecutors are 
reluctant to apply or enforce existing state laws when they are routinely challenged 
by criminal defendants. A study by the National Institute of Justice found that only 
60% of victims are notified when defendants are sentenced and only 40% are noti-
fied of a defendant’s pre-trial release. A follow-up analysis revealed that minorities 
are least likely to be afforded their rights as victims. 

Currently, the U.S. Constitution is completely silent on victims’ rights, while it 
speaks volumes about the rights of the accused. Thus, the U.S. Constitution essen-
tially serves as a trump card for those accused of committing crimes in order to keep 
victims from participating in their prosecution, or even just sitting in the courtroom 
during trial. 

A clear pattern has emerged in courthouses around the country in which judges 
and prosecutors are reluctant to apply or enforce existing state laws that are in-
tended to protect victims’ rights when they are routinely challenged by criminal de-
fendants. Only an amendment to the Constitution can establish uniformity in the 
criminal justice system and ensure victims receive the justice they deserve. These 
strong new victims rights, like others guaranteed in our Constitution, would become 
fundamental, and citizens of every state would be protected. 

Additionally, the federal statutes are insufficient. They require only that ‘‘best ef-
forts’’ are used to provide rights to victims, but victims have no recourse if they fail 
to receive the rights to which they are legally entitled. Federal statutes are also in-
effective in addressing victims’ concerns. There are currently more than 1,500 fed-
eral and state statutes that are aimed at providing victims rights, and yet victim 
after victim is denied basic protections. Moreover, the rights granted by federal stat-
utes only apply in certain federal proceedings. 

A constitutional amendment is absolutely needed to help facilitate a balance be-
tween the rights of victims and those of defendants. 

I want to stress that nothing in this amendment will undermine or weaken the 
long-established rights of defendants under our Constitution. A study of 36 states 
found that victims’ rights legislation had little effect on the sentencing of convicted 
defendants. A second study of judges interviewed in states with victims’ rights legis-
lation indicated that courts did not unfairly favor victims over defendants. The 
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amendment will not deny defendants their rights, but rather, grant victims rights 
that can coexist side by side with defendants’ rights. 

Crime victims deserve to be treated with dignity in our criminal justice system. 
I have introduced this legislation in the last two Congresses, and working with Sen-
ators Kyl and Feinstein, I think we made great progress in raising awareness of this 
critical issue. With the strong support we have received from President Bush, I am 
hopeful that this Congress we can pass this amendment and fortify an important 
truth: that victims must have their own inalienable rights under our Constitution.

MATERIAL SUBMITTTED BY MRS.NOLAN
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